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1. Introduction

For the battle against dangerous anthropogenic climate change, the
rapid growth of global aviation emissions is a considerable challenge.
While the share of aviation emissions of global total emission is modest,
the growth projections for greenhouse gas emissions in this sector are
remarkable. These scenarios are at odds with the recent report by the
Intergovernmental Panel on Climate Change (IPCC) showing that glob-
al greenhouse gas emissions should be reduced to close to zero by the
end of this century to avoid dangerous climate change. '

The question of where and how to regulate global aviation emis-
sions has been a difficult one internationally. Over the past two dec-
ades, the issue has been subject to slow-moving negotiations in two dis-
tinct multilateral fora, under the United Nations Framework Conven-
tion on Climate Change (UNFCCC) and its Kyoto Protocol, and at the
International Civil Aviation Organization (ICAO). To date, neither of
the two bodies has been able to agree on meaningful and effective
measures to control greenhouse gas emissions from international avia-
tion.

Frustrated by the lack of multilateral progress to address an urgent
global problem, the European Union (EU) took a decision in 2008 to
include emissions from all flights departing from, or landing to EU air-
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ports into its Emissions Trading Scheme (ETS). This initiative generat-
ed considerable international controversy and has surfaced questions
concerning the compatibility with international law of unilateral action
to address global environmental problems through extraterritorial
measures. One of the key questions to which this piece has been asked
to answer is the following: ‘When and how can a State (or regional organ-
ization) legitimately take unilateral measures to protect the environ-
ment?’

2. Unilateralism, ‘minilateralisn’ and multilateralism in global climate
policy

The first issue that arises from the question above concerns the def-
inition of ‘unilateralism.” I have argued elsewhere that the EU measure
could also be classified as ‘minilateralism.” The notion of minilateralism
has been used, for example, in the context of regional or otherwise se-
lective economic cooperation between countries, of which the EU is the
most important example.” In his famous article, Naim argued that mini-
lateralism essentially means getting together the ‘smallest possible num-
ber of countries needed to have the largest possible impact on solving a
particular problem.” According to him, ‘agreements reached by the
small number of countries whose actions are needed to generate real so-
lutions can provide the foundation on which more-inclusive deals can
be subsequently built.” A similar vision can be detected underlying the
EU aviation scheme. Directive 2008/101/EC indicates that the ‘scheme
may serve as a model for the use of emissions trading worldwide’ while
stressing that the EU and its Member States ‘should continue to seek an
agreement on global measures to reduce greenhouse gas emissions from
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The EU emissions trading scheme for aviation emissions and international law 5
aviation. Against this background, it is clear that the EU approach to
international aviation emissions corresponds with at least some defini-
tions of minilateralism. To my mind, it is also relevant here that the avi-
ation scheme is implemented in more than 30 countries, some of which
are not members of the EU.” These countries do not hold uniform views
on climate policy, environmental protection or EU external relations.
The EU climate policy is therefore based on compromises within a rela-
tively divergent group of countries. Against this background, in my
view, the EU action on aviation emissions could well also be character-
ized as minilateralism.

At the same time, the EU is a suz generis international actor and its
Member States are legally required to speak with one voice on envi-
ronmental policy internationally.” Hence, in the lively international de-
bate on the EU regulation of aviation emissions, the scheme has often
been characterized as ‘unilateralism.” Scott and Rajamani have argued
that the unilateralism in which the EU is engaging here is ‘of a peculiar
and interesting kind.” They have characterized it as ‘contingent unilat-
eralism’ in the sense that ‘the global extension of EU climate change law
depends upon there being no adequate international agreement or third
country climate action in place.””’ According to them, ‘the EU should be
viewed as a reluctant unilateralist and as deploying contingent unilater-
alism as a means of incentivizing urgently needed climate action else-
where.”"" The reference to ‘reluctant unilateralism’ reflects the fact that
in international legal discourse, unilateralism tends to have a negative
connotation: ‘to characterize an action unilateral is to condemn it."”

¢ Directive 2008/101/EC, Preamble, para 17.
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Bodansky has rightly stressed, however, that a unilateral act is not the
same as an act violating international law, but ‘in most instances States
are entitled to act unilaterally. That is the essence of sovereignty.”” He
further indicates that ‘the issue to define is when a State’s right to act as
sovereign — that is, to act unilaterally — is appropriate and when it
should yield to an international decision-making process.’

This brings me to my second point concerning unilateralism: it is
important to note that the international legal criticism against the EU
aviation scheme arose not only from its allegedly unilateral nature but
also from the territorial scope of the measure. To stress the point, it is
well established under international law that the EU and its Member
States are free to address global environmental problems unilaterally
within their territorial jurisdiction. Thus, since 2005, the EU has sub-
jected its energy-intensive economic sectors to a carbon price under the
EU ETS with no international objections. In contrast, the key source of
criticism against the EU aviation scheme has been the fact that in its
original form, Directive 2008/101/EC applied to greenhouse gas emis-
sions from all flights landing in or taking off from EU airports (with cer-
tain limited exceptions). The obligation to surrender emission allow-
ances to the EU authorities applied to greenhouse gas emissions calcu-
lated from the duration of the entire flight, including segments taking
place outside European airspace. This also applied to emissions by 7o7-
European airlines operating flights within or to the EU.

In response to international developments, the EU modified the ter-
ritorial scope of the aviation scheme.” Accordingly, during the period
from 2013 to 2016 the scheme applies only to flights within the 30
countries participating in the scheme. Exemptions were also introduced
for flight operators with low emissions. The official reason for this mod-
ification relates to negotiations launched under the ICAO to develop by
2016 a global market-based mechanism addressing international avia-
tion emissions, which should be operational by 2020. In practice, politi-
cal pressure from various powerful countries opposing the scheme is
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likely to have played a role as well." The current modification is tempo-
rary and further measures will be considered in light of international
developments. Thus, the Commission must report in 2017 to the Euro-
pean Parliament and Council on the outcome of the next ICAO As-
sembly in 2016 and propose appropriate measures regarding the EU
aviation scheme,

3. International law and extraterritorial measures to protect the envi-
ronment

In light of the above discussion, one of the key questions arising
from the EU aviation scheme concerns the compatibility with interna-
tional law of measures taken by States to protect the environment out-
side their territory. Territorial jurisdiction is the classical starting point
under public international law."” Accordingly, States exercise sovereign-
ty and supreme authority over activities and actors within their territo-
rial boundaries. One of the leading textbooks of public international
law emphasizes ‘the presumption that jurisdiction (in all its forms) is
territorial, and may not be exercised extra-territorially without some
specific basis in international law.”” The book notes, however, that
‘what amounts to extraterritorial jurisdiction is to some extent a matter
of appreciation.””” Principles of extraterritorial jurisdiction were origi-
nally developed in the field of criminal law.”’ In accordance with the na-
tionality principle, States often exercise jurisdiction over their own na-
tionals with respect to serious crimes they may have committed in for-
eign countries. Less accepted jurisdictional principles include the pro-
tective principle” and passive personality principle” A considerable
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number of States also claim universal jurisdiction in the interest of pub-
lic policy concerning certain serious crimes regardless of where they
were committed and nationalities of the people involved.”

State sovereignty, along with the principle of non-intervention en-
shrined in the Charter of the United Nations, has been used as the basis
for drawing limits to the exercise of extraterritorial jurisdiction.” It has
been argued that ‘a State has a right to extraterritorial jurisdiction
where its legitimate interests are concerned, but the right may be
abused and it is abused when it becomes essentially an interference with
the exercise of local jurisdiction.”” However, as Vranes has pointed out,
the principles of State sovereignty and non-intervention are ultimately
incapable of answering whether extraterritorial regulation is compatible
with international law.” This is because ‘by exercising extraterritorial
jurisdiction, the regulating State risks interfering with the sovereignty
(or right to self-determination) of another State and thereby with its ter-
ritorial competence; yet, the regulating State, as well, primza facie makes
use of its right to self-determination.”” Vranes therefore proceeds to ex-
plore the usefulness of proportionality and other means of balancing
situations where the sovereign interests of two States are juxtaposed.”
As discussed in Sections 3 and 4 below, also other, perhaps more nu-
anced, tests can be drawn from both case law and literature for distin-
guishing between territorial and extraterritorial jurisdiction.

3.1. Extraterritorial environmental wmeasures wunder international
trade law

In recent years, questions concerning the exercise of extraterritorial
jurisdiction to protect the environment and shared natural resources
have been particularly hotly debated in context of international trade

# This means punishing aliens for acts abroad harmful to national of the forum. See
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law. In the famous Tuna-Dolphin dispute of 1991, the US prohibited
the imports of tuna caught by certain fishing methods with the objective
of protecting dolphins and Mexico challenged this under the General
Agreement on Tariffs and Trade (GATT). Mexico argued that ‘permit-
ting one contracting party to impose trade restrictions to conserve the
resources of others would introduce the concept of extraterritoriality
into the GATT.”” This, then, ‘would threaten all contracting parties,
especially when restrictions were established unilaterally and arbitrari-
ly.”" The US responded by claiming that there was nothing in its meas-
ure that was extraterritorial; it ‘simply specified the products that could
be marketed in the territory of the United States.”" The US also stressed
that the measures were aimed at protecting a shared natural resources:

‘Without conservation measures, dolphins, a common natural re-
source, would be exhausted. Without these measures on imports, the
restrictions on domestic production would be ineffective at conserving
dolphins. Dolphins were highly migratory species that roamed the high
seas. The interpretation urged by Mexico would mean that a country
must allow access to its market to serve as an incentive to deplete the
populations of species that are vital components of the ecosystem.””

Thus, both Mexico and the US implicitly invoked sovereignty as a
justification for their argument. According to Mexico, the US initiative
to restrict fishing methods used by Mexican fisherman to catch tuna
destined for export to the US was illegal extraterritoriality and inter-
fered with Mexican sovereignty. The US, in turn, emphasized its sover-
eign rights to determine what products could access its market and
close its borders to products that are environmentally harmful. In this
case, balancing between the two conflicting claims of sovereignty took
place within the legal framework provided by the General Agreement
on Tariffs and Trade (GATT). One of its key provisions was Article
XX(g), containing a general exception to countries’ international trade
obligations to protect exhaustible natural resources. In interpreting this
provision, the Tuna-Dolphin panel sided with Mexico:

? GATT Panel Report, Tuna-Dolphin (September 1991) para 3.48.
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“The Panel considered that if the extrajurisdictional interpretation of
Article XX(g) suggested by the United States were accepted, each con-
tracting party could unilaterally determine the conservation policies
from which the other party could not deviate without jeopardizing
their rights under the General Agreement.””

Many drew from this ruling the conclusion that extraterritorial trade
measures to protect the environment are prohibited under international
law. This conception has taken a surprisingly strong hold even if this
Tuna-Dolphin panel report was never formally adopted and subsequent
case law points towards a different direction.”” In the words of Pau-
welyn, some of the legal findings by the Tuna-Dolphin panel gave rise to
what he has characterized as environmental ‘myths’ that years later kept
‘haunting’ the World Trade Organization (WTO).”

Indeed, an environmental trade measure of a very similar design has
subsequently been found to be compatible with WTO law in the
Shrimp-Turtle case. This dispute also arose under the GATT when the
US restricted imports of shrimp caught by fishing methods harmful to
sea turtles. One of the key differences between the Shrimp-Turtle and
Tuna-Dolphin cases is that sea turtles are recognized as endangered un-
der international environmental law, while dolphins are not.” Also rele-
vant for the outcome was probably the fact that the Shrinzp-Turtle case
was decided by the WTO Appellate Body, credited for recognizing that
WTO law does not exist ‘in clinical isolation’ of other rules of interna-
tional law.” Thus, in the Shrimp-Turtle case, the Appellate Body em-
phasized the reference to sustainable development in the preamble of
the WTO Agreement and cited various instruments of international en-
vironmental law to support its interpretation of GATT Article XX,

The Appellate Body did not take a direct stance on the question of

” ibid para 5.32.
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extraterritorial measures in the Shrinp-Turtle dispute, it simply identi-
fied ‘a sufficient nexus’ between the US and migratory species of sea
turtles. It ruled that:

‘We do not pass upon the question of whether there is an implied ju-
risdictional limitation in Article XX(g), and if so, the nature or extent
of that limitation. We note only that in the specific circumstances of
the case before us, there is a sufficient nexus between the migratory
and endangered marine populations involved and the United States for
purposes of Article XX(g).””

Two possible interpretations of the Appellate Body’s ruling are that
the ‘sufficient nexus’ brought the endangered species of sea turtles un-
der US territorial jurisdiction, or that it justified the exercise of extrater-
ritorial jurisdiction.” In any case, from the Appellate Body two Shrinzp-
Turtle decisions it is possible to identify certain factors that were rele-
vant for the finding that the unilateral trade measure designed to pro-
tect migratory species of sea turtles outside US territorial waters was
compatible with WTO law. In other words:

— sea turtles are recognized as endangered under international envi-
ronmental law;

— the US modified its measure so that its application was not a mere
rigid extension of the US territorial jurisdiction to third countries through
the requirement of uniform measures to protect sea turtles.” Instead, the
modified US measure left room for countries to design such sea turtle pro-
tection policies that are suitable to their national circumstances, an ap-
proach that is more appropriate for the conservation of global environmen-
tal resources;” and

— the US engaged in good faith efforts to negotiate an agreement with all

” ibid.

“ Vranes (n 20) 161. I have discussed these questions also in K Kulovesi, ‘Make
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L 489 at 510.

“ ibid.

Ol



12 QIL 11 (2015), 3-17 ZOOM IN

countries affected by its trade measure on the conservation of sea turtles.”

In the continuing lively scholarly discussion on environmental trade
measures, some scholars have argued that trade measures restricting, for
instance, imports based on the way a product has been produced
abroad are territorial rather than extraterritorial measures since they are
applied within or at the border.” Another line of argument on extrater-
ritorial measures emphasizes the ‘coercive’ effect of trade measures. In
other words, the relevant tests for the legality of extraterritorial
measures include whether the regulation commands or compels results
beyond national borders, or merely induces or influences results.” Both
views are reflected in the debate about the EU ETS for aviation emis-
sions.

3.2. The EU aviation scheme and the question concerning its extrater-
ritorial nature

The compatibility of the EU ETS for aviation emissions with inter-
national law has been explored in depth in the ATA Case before the
Court of Justice of the EU (CJEU) in Luxembourg. In 2009, American
Airlines, Continental Airlines, United Airlines, and the Airport
Transport Association of America (ATA) launched a legal challenge
against the UK Minister of Energy and Climate Change concerning the
EU’s trading scheme for aviation emissions. They argued that the EU
aviation scheme violated, zn2ter alia, the following principles of custom-
ary international law:

(a) The principle of customary international law that each State has
complete and exclusive sovereignty over its air space;

(b) The principle of customary international law that no State may
validly purport to subject any part of the high seas to its sovereignty;

(c) The principle of customary international law of freedom to fly
over the high seas; and

(d) The principle of customary international law (the existence of
which was not accepted by the EU) that aircraft overflying the high seas

“ 1 have discussed the Shrimp-Turtle case in detail in Kulovesi, The WTO Dispute
Settlement System (n 36).

* Vranes (n 20).

* ibid.
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are subject to the exclusive jurisdiction of the country in which they are
registered, save as expressly provided for by international treaty.

In its decision in December 2011, the CJEU affirmed the validity of
Directive 2008/101/EC. Concerning the scheme’s compatibility with
international law the Court ruled:

‘The fact that, in the context of applying European Union environ-
mental legislation, certain matters contributing to the pollution of the
air, sea or land territory of the Member States originate in an event
which occurs partly outside that territory is not such as to call into
question, in the light of the principles of customary international law
capable of being relied upon in the main proceedings, the full applica-
bility of European Union law in that territory.”

The Court also ruled that:
‘... as European Union policy on the environment seeks to ensure a
high level of protection in accordance with Article 191(2) TFEU, the
European Union legislature mzay in principle choose to permit a com-
mercial activity, in this instance air transport, to be carried out in the ter-
ritory of the European Union only on condition that operators comply
with the criteria that have been established by the European Union and
are designed to fulfill the environmental protection objectives which it
has set for itself, in particular where those objectives follow on from an
international agreement to which the European Union is a signatory,
such as the Framework Convention and the Kyoto Protocol.””

The Advocate General’s opinion preceding the decision by the
CJEU also included some interesting perspectives on questions con-
cerning extraterritoriality and exercise of EU jurisdiction. The opinion
highlighted that Directive 2008/101/EC is concerned solely with arri-
vals at, and departures from, EU airports, and any exercise of sovereign-
ty occurs only with respect to such flights.” It also emphasized that ac-
tivities of airlines within the airspace of third countries ‘are not made

* Case C-366/10, Air Transport of America & Others v Secretary of State for Energy
and Climate Change [2011] ERC-1-13755.

“ibid (emphasis added).

* ibid Opinion of AG Kokott (6 October 2011).
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subject to any mandatory provisions of EU law.” The Advocate Gen-
eral argued that:

“The fact that the calculation of emission allowances to be surrendered
is based on the whole flight in each case does not bestow upon Di-
rective 2008/101 any extraterritorial effect. Admittedly, it is undoubt-
edly true that, to some extent, account is thus taken of events that take
place over the high seas or on the territory of third countries. This
might indirectly give airlines an incentive to conduct themselves in a
particular way when flying over the high seas or [in] the territory of
third countries, in particular to consume as little fuel as possible and
expel as few greenhouse gases as possible. However, there is no con-
crete rule regarding their conduct within the airspace outside the Eu-
ropean Union.”

The Advocate General’s latter argument reflects the scholarly view
discussed above that places the emphasis on the ‘coercive effect’ of the
trade measure. In other words, she argues that since the EU ETS for
aviation emissions merely influences or induces results outside the EU
without compelling them, it is seen as compatible with international
law. Otherwise, the CJEU and the Advocate General’s Opinion reflect
the view that the exercise of EU jurisdiction in regulating aviation emis-
sions is based on territorial connection between the aircrafts being regu-
lated and the EU; only aircraft that enter the EU territory and markets
are included in the ETS for aviation emissions. Thus, the ‘trigger’ for
the EU to exercise its jurisdiction is the fact that an aircraft lands at, or
takes off from an EU airport. ”' Following such a logic, the measure can
be seen as respecting territorial jurisdiction as an established principle
of international law.

According to Scott, what the EU does with, zzter alza, its aviation
scheme is ‘pushing at the boundaries of territorial jurisdiction.” Intro-
ducing a new concept of ‘territorial extension,” Scott argues that, the
EU ‘uses the existence of a territorial connection with the EU (notably
but not only market access) to shape conduct that takes place outside

# ibid.

” ibid.

' T Scott, ‘Extraterritoriality and Territorial Extension in EU Law’ (2014)
<http://papers.ssrn.com/sol3/papers.cfmP?abstract_id=2276433>.

? ibid 123.
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the EU.”” She also indicates that the EU ‘only very rarely enacts extra-
territorial legislation” but regards ‘territorial extension’ as consistent
with customary international law and the territoriality principle.” Scott
also emphasizes that the EU’s reliance on ‘territorial extension’ of its
law entails an international orientation™ and an obligation for the EU
regulator to take into account conduct or circumstances abroad.” This
is significant ‘because it reflects a commitment on the part of the EU to
respect the limits on prescriptive jurisdiction laid down by public inter-
national law.” Indeed, the sensitivity to international developments
with respect to the EU ETS for aviation emissions is reflected in provi-
sions of Directive 2008/101/EC concerning, for example, the possibility
to exclude from the scheme aircrafts originating from countries imple-
menting equivalent measures to cut greenhouse gas emissions from in-
ternational aviation. It is also evident from the way in which the EU avi-
ation scheme has been modified in response to recent international de-
velopments, including giving time for the ICAO to negotiate a global
market-based mechanism for international aviation emissions.

4, Conclusions

The discussion above shows that while many countries have criti-
cized the EU aviation scheme, it is possible to defend the scheme’s
compatibility with international law. Looking at the EU ETS for avia-
tion emissions from a broader perspective, it surfaces some interesting
regulatory challenges that are increasingly reflected in scholarly discus-
sion on topics, such as global environmental law and legal pluralism. In
the era of globalization, it seems that the traditional interpretation of
the international legal principle of territorial jurisdiction does not cap-
ture the full range of ways in which States exercise jurisdiction in prac-
tice. The question of jurisdictional boundaries obviously remains im-

? T Scott, ‘The New EU “Extraterritoriality” (2014) 2 <http://papers.ssrn.com/
sol3/papers.cfm?abstract_id=2464240>.

* Scott, ‘Extraterritoriality and Territorial Extension in EU Law’ (n 51) 89.
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portant, while accusations of the exercise of illegal extraterritorial juris-
diction are sometimes too hastily made.

I have argued elsewhere that ‘the global legal landscape is no longer
characterized by clear-cut distinctions between the ‘international’ and
‘national’ legal orders, or ‘multilateral’ and ‘unilateral’ actions.”
Against this background, the EU scheme for aviation emissions reflects
a complex trend whereby environmental law is becoming globalised
and legal systems interact, complement each other and sometimes also
seek to influence each other.” T have thus argued that it would be useful
for the debate to move to the next level, turning away from the tradi-
tional focus on the permissibility of extraterritoriality and unilateralism
towards international rules, principles and procedures that curtail EU-
type ‘minilateral’” action that seeks to advance multilateral objectives in
the absence of a global agreement.” With Morgera, we have subse-
quently explored the way in which the EU has sought to contribute to
the development of international standards in the field of climate
change, also assessing the legitimacy of such efforts.” Morgera has also
developed a ‘good faith test to assess the legitimacy of ongoing and fu-
ture EU initiatives aimed at contributing to the development and im-
plementation of international environmental law.”®

Thus, to come back to the questions that this piece was asked to an-
swer, I have argued that unilateralism as such does not violate interna-
tional law, but the problems normally arise if measures decided unilat-
erally interfere with established jurisdictional principles under interna-
tional law, especially the territoriality principle. Thus, in the EU avia-

” K Kulovesi, ‘Addressing Sectoral Emissions outside the United Nations
Framework Convention on Climate Change: What Roles for Multilateralism,
Minilateralism and Unilateralism?’ (2012) Rev Eur Comparative Intl Envivonmental L
193 at 201.

“ibid 202.
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® E Morgera, K Kulovesi, “The Role of the EU in Promoting International
Standards in the Area of Climate Change’ (2013) <http://papers.ssrn.com/sol3/
papers.cfm?abstract_id=2267419>.

® E Morgera, ‘The EU and Environmental Multilateralism: The Case of Access and
Benefit-Sharing and the Need for a Good-Faith Test” (2014) <http://papers.ssrn.com/
sol3/papers.cfm?abstract_id=2517366&download=yes>. The four-pronged test
includes the following elements: Respect for the objective of multilateral environmental
agreements; responsiveness to intervening multilateral developments; dialogue; and
mutual supportiveness.
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tion case, I would rather characterize the measure as ‘minilateral’ and
see the key legal challenge as deriving from the way in which the territo-
rial boundaries of the scheme were originally drawn. However, as seen
above, the CJEU emphasized the territorial connection between the EU
and the aircraft being regulated and accepted that the scheme did not
constitute an illegal extraterritorial measure. As also seen above, the
WTO Appellate Body found a ‘sufficient nexus’ between the US and its
measure to protect endangered species of sea turtles outside its territo-
ry. It therefore seems that States can implement environmental protec-
tion measures with implications outside their territory if there is a suffi-
cient territorial link and if international collaborative endeavours are
being respected.
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