The non-recognition of Jerusalem as Israel’s capital:
A condition for international law to remain relevant?
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1. Introduction
On 6 December 2017, the United States recognised Jerusalem as the
capital of Israel, in violation of its obligation to acknowledge that the
eastern part of the city has been unlawfully occupied since 1967 and
that such an occupation precludes Israel from claiming sovereignty on
the city.1 Therefore, even if ‘the United States continues to take no position on any final status issues’ and ‘is not taking a position on boundaries or borders’,2 its decision endorses Israel’s claim to exercise sovereignty over the city and thus contravenes international law. No legal
justification was proposed and it was underlined that ‘the foreign policy
of the United States is grounded in principled realism, which begins
with an honest acknowledgment of plain facts’.3 The reasoning is reminiscent of the sceptical stance which has sometimes been adopted towards non-recognition since its emergence as a legal obligation. Fear
that it unduly divorces international law from the reality and the prac-
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tice of States has been expressed by some scholars.4 In rather explicit
terms, John Fischer Williams considered that ‘we shall do nothing – except administer a little opium to our mental and moral vigor – by saying
that war and conquest while we allow them to take place, produce results which are invalid in law’.5 On the contrary, non-recognition has
been conceived as a condition for an international legal order to exist.6
Hersch Lauterpacht was convinced that ‘to admit that an unlawful act,
or its consequences or immediate manifestations, can become a source
of legal rights for the violator of the law is to introduce into the legal
system a contradiction which can only be resolved by the negation of its
legal character’.7 The discussion surrounding non-recognition is still intense. If most authors no longer doubt that a duty of non-recognition is
binding upon States under international law, some have called into
question its exact nature, scope and influence, characterising it as ‘an
obligation without real substance’8 or, to paraphrase, ‘an obligation
without real impact’.9 This contribution aims at showing that the recognition of Jerusalem as the capital of Israel and the reaction it has
prompted shed light on these questions. It confirms that nonrecognition is broadly perceived by States as a general obligation which
requires from them a specific course of in-action (section 2). It further
shows that non-recognition fulfils functions that States deem necessary
to preserve the integrity of fundamental principles of international law
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such as the prohibition on the use of force or people’s right to selfdetermination, thus implying that the obligation and its violation may
have an impact (section 3). Yet, the question may be asked as to what
international law fears most, its ineffectiveness in certain situations or its
disregard as a reference framework. And some thoughts on this question will be shared as a conclusion.

2. Non-recognition, an obligation without real substance?
Non-recognition finds its roots in the practice of American States.10
It was particularly promoted by US State Secretary Henri Stimson who
asserted in relation to the Japanese invasion of Manchuria and the subsequent establishment of Manchukuo, that the American Government
‘cannot admit the legality of any situation de facto nor does it intend to
recognize any treaty or agreement (…) which may impair the treaty
rights of the United States or its citizens in China, including those
which relate to the sovereignty, the independence or the territorial and
administrative integrity of the republic of China’.11

This policy was turned by the League of Nations into an obligation
that States should not recognise any situation established in violation of
the League of Nations Pact or the Pact of Paris.12 As Judge Skubiszewski noted in his dissenting opinion in the East Timor case,
‘through the Stimson doctrine, the United States of America played a
pioneering – and beneficial – role in this development’.13 The obligation
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was later reaffirmed by the United Nations in general terms14 and applied to many specific situations, including the situation of occupied
East Jerusalem. When Israel enacted a law in 1980 affirming that Jerusalem, ‘complete and united’, was its capital city,15 the Security Council
condemned the decision as a violation of international law, decided ‘not
to recognize the ‘basic law’ and such other actions by Israel that, as a
result of this law, seek to alter the character and status of Jerusalem’ and
called upon those States that had diplomatic missions at Jerusalem ‘to
withdraw such missions from the Holy City’.16 By 1982, most states had
removed their embassies from Jerusalem. Costa Rica and El Salvador
were the last to do so in 2006.17 The Security Council emphasised in
2016 that ‘the establishment by Israel of settlements in the Palestinian
territory occupied since 1967, including East Jerusalem, has no legal
validity and constitutes a flagrant violation under international law’ and
called upon all States ‘to distinguish, in their relevant dealings, between
the territory of the State of Israel and the territories occupied since
1967’.18 On 21 December 2017, a few weeks after the US decision, the
General Assembly called upon all States ‘to refrain from the
establishment of diplomatic missions in the Holy City of Jerusalem,
pursuant to Council resolution 478 (1980)’.19 The terms used were
identical to the terms of a draft resolution submitted to the Security
Council which was not adopted owing to the negative vote of the
United States, leading the General Assembly to act upon the powers
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conferred by Resolution 377 A Uniting for Peace.20 On these occasions,
States confirmed that they felt bound by such a duty not to recognise
Jerusalem as Israel’s capital and not to establish their diplomatic premises in the city. An overwhelming majority of them underscored that
they did not recognise ‘Israel’s annexation of East Jerusalem’, which
they considered ‘part of occupied territory’.21 Some specified that their
embassies were in Tel Aviv and that they would remain there.22
Their statements further seem to confirm that non-recognition is an
obligation pertaining to general international law, an obligation that
thus exists irrespective of any resolution adopted by the United Nations
characterising the situation in question as unlawful and/or calling upon
States not to recognise it. Many States considered that the US decision
contradicted ‘international law and Security Council resolutions’.23
Others evoked ‘unilateral decisions that are at odds with international
law’ or ‘contrary to international law’ without referring specifically to
Security Council resolutions.24 France reaffirmed its ‘collective commitment to international law, including the resolutions of the Council,
20
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on the essential question of the status of Jerusalem’.25 This corroborates
what had already emerged from other precedents and, in particular,
from the proceedings in the advisory opinion by the International Court
of Justice on Namibia. India for example considered that
‘Every State is bound, under well-established principles of international law, irrespective of considerations owing from other sources as for
example decisions of the United Nations subsequent to the termination of the Mandate, not to recognize any authority exercised by South
Africa on behalf of, or concerning, Namibia, in relation to which territory South Africa has ceased to have any locus standi with the termination of the Mandate, and the exercise of which authority would
amount to an unlawful encroachment on the legitimate rights of the
United Nations as the Administrating Authority. This obligation on
the part of every State is further reinforced by the decisions of the Security Council which Members of the United Nations agreed to ‘accept
and carry out’ under Article 25 of the United Nations Charter’.26

Not every State adopted such clear terminology during the proceedings,27 but no State denied this analysis either. This might be considered
as a tacit acceptance that non-recognition exists as an obligation which
is independent from any other source of international law.
As for the nature of this obligation, States’ practice combined with
States’ belief to be bound by such an obligation – progressively
strengthened since the 1930’s and reaffirmed fairly systematically since
the adoption of the UN Charter – tend to establish its customary char25
Statements made before the Security Council by France, UN Doc S/PV.8128 (n
2) 7; See also during the same debates, Russia (14) and Jordan (19).
26
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acter.28 Non-recognition should thus be considered as a customary obligation deriving from an ‘already well-established practice’, to borrow
the words of the International Law Commission.29 Even though the obligation was formulated in the articles on the responsibility of States for
internationally wrongful acts, the obligation should not only be characterised as a secondary rule.30 Rather it is the logical corollary to primary
rules as fundamental as the prohibition to use force and the principle
that no territory may be acquired by force, as many States underlined
during the debates surrounding the adoption by the General Assembly
of resolution 42/22, reaffirming that ‘neither acquisition of territory resulting from the threat or use of force nor any occupation of territory
resulting from the threat or use of force in contravention of international law will be recognized as legal acquisition or occupation’.31 As to the
principle ex injuria jus non oritur, it serves more as an explanation of
the duty’s raison d’être than a formal legal source. Non-recognition certainly constitutes one of the many expressions of the principle ex injuria
28
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jus non oritur.32 As an arbitral tribunal decided, the ‘non-recognition
doctrine (…) is based in part on the principe ex injuria jus non oritur,
according to which acts contrary to international law cannot become a
source of legal rights for a wrongdoer’.33 This does not only provide an
insight as to the reason why States should not recognise a situation created in violation of imperative norms of international law. It also proves
helpful in indicating what exactly constitutes the object of nonrecognition: it is the legal claim (jus) based on the violation of international law (ex injuria) that is null and void and should thus not be recognised. In relation to Jerusalem, it is primarily the claim made by Israel
that it enjoys sovereignty over Jerusalem and that Jerusalem is its capital
that should not be recognised. But non-recognition also applies to the
claim made by the United States that Israel enjoys sovereignty on Jerusalem and that Jerusalem is its capital as this claim also stem from a violation of international law. In that sense, non-recognition applies not
only to the legal claims made by the perpetrator of the wrongful act but
also to the claims made by third States, as long as these claims also find
their root in the unlawful situation.

3. Non-recognition, an obligation without impact?
If non-recognition seems firmly anchored in international law, its
impact has nonetheless been questioned. An evaluation of international
law’s impact poses important methodological questions as to the tools
which should be used to assess such an impact. If the influence of international law is measured in terms of effectiveness, then the impact of
non-recognition is undeniably uncertain in relation to the numerous
cases where an effective situation which came about through unlawful
means remains unchallenged on the ground. This is certainly the case in
self-proclaimed de facto States such as the ‘Turkish Republic of Northern Cyprus’, the ‘Republic of Nagorno-Karabah’, the ‘Moldavian Republic of Transnistria’ or in territories unlawfully annexed such as Cri-
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mea or certain Palestinian territories. In these cases, non-recognition
has not prevented the unlawful situations from being consolidated, just
as the prohibition of the use of force has not prevented Turkey, Armenia, Russia or Israel from invading, occupying, annexing or managing
these territories. The impact of international law on the ground may
therefore be fundamentally questioned in these cases.
But if international law’s impact is instead measured in light of its
strength as an argumentative tool that enjoys relative autonomy from
politics, then its influence cannot be denied.34 What States’ reaction to
the US decision to recognise Jerusalem shows is that they are still fundamentally attached to non-recognition and to the functions assigned to
non-recognition in the international legal order. States are still convinced of the importance of fighting the fait accompli in order to preclude the unlawful situation from being consolidated, as nonrecognition aims at, according to the International Court of Justice in its
advisory opinion relating to the Wall in Palestinian occupied territories.35
And recognition of unlawfully installed situation should be condemned
because they participate in strengthening the fait accompli. The NonAligned Movement specifically rejected the US decision as an action
‘that will further consolidate Israel’s control and unlawful de facto annexation of the City’.36 This concern carries a particular meaning here as
the consolidation of Israel’s annexation was generally viewed by States
as putting the two-State solution with Jerusalem as a shared capital in
jeopardy.37 The Secretary-General and many States underlined that
‘there is no alternative to the two-State solution and no plan B’.38 More
broadly, States approach non-recognition as a safeguard for international law itself, its integrity and its relevance as a framework meant to

34
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maintain and restore peace in general and in this situation in particular.39 To Egypt,
‘The call to safeguard the international legal terms of reference and international law is not a luxury, especially in a region that is beset by
conflict and a world subjected to huge challenges. We have no need
for further unjustified chaos. This is a call that takes into account what
is before our very eyes – the huge danger posed by the deterioration of
the international legal system’.40

France also affirmed in relation to the situation in 1980 that ‘what
was at stake was no less than what is at stake today – not only the clear
Jewish link with Jerusalem, but also the legal framework and political
parameters for a settlement to the conflict’.41 For Russia, ‘a just and
comprehensive settlement in the Middle East is something that can be
achieved only if there is a firm international legal basis’.42 The preoccupation with preserving international law’s relevance was sometimes
coupled with the necessity to reaffirm the relevance of the United Nations and, in particular, of the Security Council. As Bolivia made very
clear,
‘The Security Council bears a responsibility to take action and decisions; otherwise, the Security Council will also become an occupied
territory, and this chamber will have to join the long list of settlements
of the occupying Power. We will have demonstrated our irrelevance in
this matter’.43
39
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40
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preceded human development’.
41
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42
Statement made before the Security Council by Russia, UN Doc S/PV.8139 (n 3)
9.
43
Statement made before the Security Council by Bolivia, UN Doc S/PV.8128 (n 2)
9.

The non-recognition of Jerusalem as Israel’s capital

43

These concerns are frequently voiced when the United Nations are
seized with situations where force has imposed on the ground a situation that is in violation of international law. For example, when Russia
annexed Crimea, States were not only condemning the unlawful character of the annexation and the necessity not to recognise it, but also expressing the importance of guaranteeing the credibility of international
law and the United Nations. Georgia stated that ‘concerted action [was]
needed’ because ‘only through such action can we restore the stability
of the United Nations system and prevent the annihilation of international law’.44 In a similar vein, France considered that ‘to accept the
annexation of Crimea would be to give up everything that we are trying
to build in this Organization. It would make a mockery of the Charter
of the United Nations. It would once again make the sword the
supreme arbiter of disputes’.45 According to Japan, ‘whether the
international community looks at what is happening in Ukraine as a
bystander or chooses to stand up and take appropriate action could
have a grave impact on what the international community will look like
in 10 or 20 years’.46 As of today, Crimea is still part of Russia but only a
handful States have recognised such annexation.
Finally, it seems that non-recognition is also perceived as a factor of
political stability, as an obligation the violation of which may increase
tension on the ground. This was undoubtedly expressed by UN officials, as well as States with regards the US decision. As Nickolay Mladenov, Special Coordinator for the Middle East Peace Process, explained
before the Security Council, ‘since 6 December, in the wake of the decision of the United States to recognize Jerusalem as the capital of Israel,
the situation has become more tense, with an increase in incidents, notably rockets fired from Gaza and clashes between Palestinians and Israeli security forces’.47 The fear that the US decision would have serious

44
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(27 March 2014) 12.
45
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repercussions was shared by most States reacting individually48 or
collectively.49 Before the Security Council, Uruguay even referred to
John Lennon, hoping that one day his dream of a world living in peace
would come true.50 This tends to show that – if not recognition – at least
violations of the obligation of non-recognition can sometimes have a
considerable impact on the ground.
In sum, the Jerusalem crisis illustrates once again the importance to
States of reaffirming non-recognition as an important obligation of international law. And their commitment to non-recognition stands, no
matter how effective the unlawful situation proves to be or how long it
has lasted for. This had already been noticed in relation to other precedents where a situation installed unlawfully was successful on the
ground, for example the independence of Bangladesh as a result of India’s unlawful use of force in 1971 or the administration by the United
States and the United Kingdom of Iraq as a result of their aggression in
2003.51 In these cases, States eventually recognised these situations but
it was never their effectiveness alone that led States to adopt such decisions. Rather, States which believed that the situations had been created
unlawfully generally waited until they were settled in accordance with
international law, either through an agreement with the injured State (in
the case of Bangladesh) or through a decision of the United Nations (in
the case of Iraq), before fully endorsing them through their recognition.
State statements are quite remarkable in this regard and appear to outlive Raymond Aron’s assertion that ‘international law can only endorse
the fate of arms and the arbitration of force’.52

48
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49
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50
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51
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52
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4. Conclusive remarks: International law as a language which should
fear nothing more than silence?
Even to those who agree that international law works principally as
a language and remains vivid as long as it is spoken, the Jerusalem crisis
still asks fundamental questions. It certainly does with regards the 35
States which chose to abstain during the General Assembly’s emergency
special session on 21 December 2017. The abstention of these States is
all the more telling in that the resolution finally adopted did not really
add anything to what previous resolutions had already stated. Not every
State explained their position before the General Assembly.53 In the
light of those who did, abstentions were principally justified by the belief that a further resolution reaffirming what had already been decided
would not help the peace process or that the timing was inappropriate
(Australia, Argentina, Romania). Paraguay considered that such issues
should be dealt with in the Security Council and El Salvador regretted
that it was not given enough time for preliminary consultations. Abstentions thus did not mean that States denied the obligation of nonrecognition as such. But it is still puzzling that 35 States decided against
reaffirming it on this particular occasion. And so is the fact that the
United States did not even try to justify its decision from an international legal point of view. This form of contempt towards international
law was already noted when the United States launched their attacks on
Syria in reaction to the use of chemical weapons by the Assad regime.54
This contrasts with the practice of the United States where it has regularly sought to find legal justification to their use of force, whether in
Grenada (1983) or in Iraq (1991-2003). Even if such justifications were
sometimes unconvincing and particularly so with respect to the military

53
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intervention against Iraq in 2003,55 such justifications still showed that
the US cared to find some legal reasoning, a care that in itself illustrated
their respect for international law as an important set of terms of reference. Maybe the greatest fear for international law thus lies, more than
in its ineffectiveness in some very tense cases, in actions undertaken by
States with absolute no international legal discourse provided as a justification. This might be what international lawyers dread the most. Not
only because it adversely affects international law as a language shared
by all States no matter their political, economic or cultural differences.
But also, because international law is a language that many can speak in
order to welcome or to criticise decisions adopted by great powers and
others. To dismiss international law as a meaningful framework thus also works to sideline, amongst others, ‘an international scientific community that desires to establish international law as the language of international relations’ to borrow the terms of Boutros Boutros Ghali.56 If
the Jerusalem crisis has provided an occasion for which some States
have expressed a certain indifference and even defiance towards international law, a very large majority of them remain committed to its core
principles and to non-recognition in particular. In that sense, it could
be said that its relevance has been reaffirmed more than anything else.
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