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1.  Introduction  
 
In April 2019,1 four previous Presidents of the International Crimi-

nal Court called for a review of the Court’s operations, stating, inter 
alia, that they were ‘disappointed by the quality of some judicial pro-
ceedings, frustrated by some of the results and exasperated by the man-
agement deficiencies that prevent the court from living up to its full po-
tential’.2 The concerns expressed by the previous Presidents are widely 
shared, as, across the board, there is a deep sense of disquiet with the 
Court’s operations.3  
 

* Gabrielle Louise McIntyre currently serves as the Chairperson of the Truth, Rec-
onciliation and National Unity Commission in the Seychelles. Thanks as always to Wil-
low D. Crystal for her thoughtful insights and editorial input.  

1 Prince ZR Al Hussein, B Stagno Ugarte, Ch Wenaweser, T Intelman, ‘The 
International Criminal Court Needs Fixing’ Atlantic Council (24 April 2019) 
<www.atlanticcouncil.org/blogs/new-atlanticist/the-international-criminal-court-needs-
fixing>. 

2 ibid 
3 See eg MR Damaska, ‘What is the Point of International Criminal Justice?’ (2008) 

83 Chicago-Kent L Rev 331; C Stahn, A Critical Introduction to International Criminal 
Law (Cambridge UP 2018) 412-429; AS Hassanein, ‘Self-referral of Situations to the 
International Criminal Court: Complementarity in Practice-Complementarity in Crisis’ 
(2017) 17 Intl Crim L Rev 107-134; C Stahn, ‘Daedalus or Icarus? Footprints of 
International Criminal Justice Over a Quarter of a Century’ (2017) 77 ZaӧRV 371-408; 
D Guilfoyle, ‘Part I – This is not fine: The International Criminal Court in Trouble’ 
EJIL Talk! (21 March 2019) <www.ejiltalk.org/part-i-this-is-not-fine-the-international-
criminal-court-in-trouble>; D Guilfoyle, ‘Part II – This is not fine: The International 
Criminal Court in Trouble’ EJIL Talk! (22 March 2019) <www.ejiltalk.org/part-ii--this-
is-not-fine-the-international-criminal-court-in-trouble/>; D Guilfoyle, ‘Part III – This is 
not fine: The International Criminal Court in Trouble’ EJIL Talk! (25 March 2019) 
<www.ejiltalk.org/part-iii--this-is-not-fine-the-international-criminal-court-in-trouble/>. 
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In the following it will be posited that a vital part of the crisis of 
confidence in the Court derives from its failure to appreciate the impact 
on its legitimacy4 of inconsistency and incoherence in its decision-
making.5 It is, of course, understood that some degree of variation in 
the law’s interpretation may be expected when it is construed by differ-
ent, and independent, judges. Yet, for any court system—much less a 
new court system seeking to establish and sustain its authority and legit-
imacy—the magnitude of such variation must be constrained. This is 
because the law derives much of its authority from legal certainty, and 
such certainty and predictability are at the core of the rule of law.6 

 
4 Legitimacy is to be understood in the sociological sense as the perception of an 

institution’s authority as appropriately exercised and therefore worthy of respect and 
obedience, although the basis for the argument here that legitimacy is undermined turns 
upon an assessment of the legal legitimacy of the decisions being rendered by the Court. 
See RH Fallon Jr, ‘Legitimacy and the Constitution’ (2005) 118 Harvard L Rev 1787-
1853. Fallon identifies three categories of legitimacy: sociological, moral and legal. 
Sociological legitimacy refers to the public’s view of the legal system and its institutions 
as worthy of respect and obedience; moral legitimacy refers to whether a legal regime 
should be treated as worthy of respect and obedience; and legal legitimacy refers to the 
correctness or reasonableness of judicial decisions as a matter of law (at 1794-1796). See 
also J Talberg, M Zūrn (eds), ‘The Legitimacy and Legitmation of International 
Organisations: Introduction and Framework’ (2019) Rev Intl Organisations 581-606. 
Kersten defines legitimacy “as a measure of the distance between expectations and 
reality. The closer reality lines up to (or exceeds) expectations, the more legitimate the 
institution.” See also N Grossman, ‘Legitimacy and International Adjudicative Bodies’ 
(2009) 41 George Washington Intl L Rev 107, 110 (defining international courts as 
legitimate when their authority is perceived as justified). 

5 Of course, a coherent decision can bolster perceptions of legitimacy without 
being consistent with past rulings and a decision that is consistent with past rulings 
without giving consideration to other, overriding values such as fairness can undermine 
perceptions of legitimacy. But the argument being advanced here is that both of these 
values, when present, contribute meaningfully to perceptions of the Court’s legitimacy, 
even if, in certain circumstances, they may not be followed in view of other meaningful 
principles like substantive justice. 

6 Of course, the rule of law embodies many other values than just certainty and 
predictability in the application of law.  According to the United Nations, for instance, 
‘[...] the rule of law is a principle of governance in which all persons [...] are 
accountable to laws that are publicly promulgated, equally enforced and independently 
adjudicated and which are consistent with international human rights norms and 
standards. It requires measures to ensure adherence to the principles of supremacy of 
the law, equity before the law, fairness in the application of the law, separation of 
powers, participation in decision making, legal certainty, avoidance of arbitrariness, and 
procedural and legal transparency’ (United Nations and the Rule of Law 
<un.org/ruleoflaw/what-is-the-rule-of-law/>). Nonetheless, consistency in judicial 
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What is more, it is well-accepted that coherence in decision-making 
and the existence of adequate and persuasive reasoning are vital for the 
rulings of any court to be accepted as authoritative and that such well-
reasoned decisions are essential to establish and sustain a court’s legiti-
macy as a judicial institution. 

Unfortunately, the Court has struggled on both of these fronts, in 
part due to structural factors. The Statute itself allows for differing in-
terpretations of the law at Article 21(2),7 which provides that ‘[t]he 
Court may apply the principles and rules of international law as inter-
preted in its previous decisions’.8 This provision empowers judicial dis-
cretion in decision-making by allowing a judge to render justice as he or 
she sees fit on the facts of a particular case without being constrained to 
follow past decisions. The possibility of variable interpretations of the 
law is further compounded by the fact that the Court’s judges come 
from different legal backgrounds and legal cultures and are regularly 
replaced due to the statutory limit on their terms of office.9 And while 
Article 74(5) speaks of the need for a full and reasoned decision to be 
rendered, this provision concerns evidentiary assessments more than in-
terpretations of the law.10 

The Court has made efforts to promote greater consistency and co-
herence, such as through the Appeals Chamber’s determination not to 

 
decision-making is particularly valued, as it is seen to signify decision making based on 
rules rather than individual whims. See F Schauer, Thinking Like A Lawyer - A New 
Introduction to Legal Reasoning (Harvard UP 2009) 129. 

7 All references to art herein refer to arts of the Rome Statute of the International 
Criminal Court unless otherwise noted. 

8 Emphasis added. 
9 Separate Opinion of Judge Ch Van den Wyngaert and Judge H Morrison (ICC-

01/05-01/08=3636=Anx 2 08=06-2018 1/34 EC A) paras 2-4 ‘we accept that it is a fact 
of judicial life that judges do not always agree. This is true for national courts and 
tribunals and perhaps even more for international courts, where the panels consist of 
judges from different legal backgrounds who must interpret and apply a body of law 
that is relatively new and often open to diverging approaches and views. The ICC 
Statute is full of ‘constructive ambiguities’ that have displaced the discussion from the 
political level (the drafters of the Statute) to the judicial level (the judges of the ICC)’ 
<www.icc-cpi.int/RelatedRecords/CR2018_02989.PDF>. 

10 Judgment on the appeal of Mr. Bemba Gombo against Trial Chamber III’s 
‘Judgment pursuant to Article 74 of the Statute’, Prosecutor v Bemba Gombo (ICC-
01/05-01/08A) Appeals Chamber (8 June 2018) (‘Bemba Appeal Judgement’). 
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depart from earlier rulings without convincing reasons11 and through 
the Court’s adoption of the Chambers Practice Manual.12  The latter 
was the outcome of a series of retreats aimed at enhancing collegiality 
among judges that have been continued under the current Presidency.13  
Additionally, while not required to do so, the Trial and Pre-Trial 
Chambers appear to voluntarily accept the rulings of the Appeals 
Chamber.14 Moreover, the Appeals Chamber’s ruling that a Trial 
Chamber’s failure to ‘clearly state the factual findings and the assess-
ment of evidence’ constitutes a procedural error arguably aims towards 
enhancing coherence in decision-making.15 

Nonetheless, such self-imposed measures have proven insufficient 
to prevent radically different and, it will be argued, deficient decision-
making by the Court’s judges, particularly in relation to interpretations 
of the primary source of applicable law.16 Indeed, while acknowledging 

 
11 Reasons for the ‘Decision on the Request for recognition of the right of victims 

authorized to participate in the case to automatically participate in any interlocutory 
appeal arising from the case and, in the alternative, application to participate in the 
interlocutory appeal against the ninth decision on Mr. Gbagbo’s detention’, Prosecutor 
v Gbagbo and Blē Goudé (ICC-02/11-01-01/15OA6) (31 July 2015) para 14 (‘Gbagbo 
Decision’). 

12 This Manual sets out agreed procedural approaches to such issues as disclosure 
of evidence, conduct of the confirmation hearing, cumulative charging and the admis-
sion of victims as participants <www.icc-cpi.int/iccdocs/other/Chambers_practice_ 
manual--FEBRUARY_2016.pdf>.  

13 See S Fernandez de Gurmendi, ‘End of Mandate Report’ (9 March 2018) 
<www.icc-cpi.int/itemsDocument/180309-pres-report_ENG.pdf>; ‘ICC Judges Hold 
Retreat Focusing on Collegiality and Various Aspects of Judicial Proceedings’ <www.icc-
cpi.int/Pages/item.aspx?name=pr1412>; S Fernandez de Gurmendi, ‘Judges: Selection, 
Competence, Collegiality’ (2018) 112 AJIL Unbound <www.cambridge.org/core/ 
journals/american-journal-of-international-law/article/judges-selection-competence-collegiality/ 
B14E18C8EDBF59DD34DD679A711D55E0>. 

14 See G Bitti, ‘Study on article 21 of the Statute’ in C Stahn, G Sluiter (eds) The 
Emerging Practice of the International Criminal Court (Brill 2009) 285; G Bitti, ‘Article 
21 and the Hierarchy of Sources of Law before the ICC’ in C Stahn (ed), The Law and 
Practice of the International Criminal Court (OUP 2015) 431.  

15 Bemba Appeal Judgement paras 49-56. 
16 Art 21 sets out the applicable law. Foremost are the Statute, the Elements of 

Crimes and the Rules of Procedure of Evidence, second appropriate treaties and 
principles and rules of international law, and failing both of these, general principles of 
law derived from national legal systems provided they are not inconsistent with the 
Court’s Statute. The ‘consistent’ jurisprudence of the Court on the applicable law is that 
resort can only be had to the second and third sources of the law when the following 
conditions are met: ‘(i) there is a lacuna in the written law contained in the Statute, the 
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the importance of predictability and certainty,17 the judges regularly de-
viate from past practice where they consider warranted by the object 
and purpose of the Rome Statute.18 Although Article 21(2) permits such 
deviations, this variable approach undermines the normative force of 
the law being applied, as the law appears to be contingent on the inter-
pretation of the particular Chamber. Nor has the Court succeeded in 
adopting measures to ensure coherence in decision-making more gener-
ally. This is particularly evident when it comes to radical departures 
from previous approaches that are not persuasively grounded in a nec-
essary correction to the interpretation of the applicable law. 

Such differing and deficient interpretations of the statutory frame-
work harm institutional legitimacy19 and open the door to both actual 
and perceived judicial arbitrariness, both of which have had deleterious 
effects on the Court. This is most starkly demonstrated in the Court’s 
reasoning with respect to its exercise of jurisdiction over non-States 
Parties but is also apparent in other important areas of the Court’s deci-
sion-making, from the early pre-investigative stage to the phase of ap-
pellate review. Following a review of certain exemplars of the Court’s 
decision-making,20 this article will conclude by considering steps that 
can be taken to ameliorate some of the problems identified.  

 
Elements of Crimes and the Rules; and (ii) such lacuna cannot be filled by the 
application of the criteria of interpretation provided in articles 31 and 32 of the Vienna 
Convention on the Law of the Treaties and article 21(3) of the Statute’ (‘Corrigendum 
to the Decision Pursuant to Article 87(7) of the Rome Statute on the Failure by the 
Republic of Malawi to Comply with the Cooperation Requests Issued by the Court with 
Respect to the Arrest and Surrender of Omar Hassan Ahmad Al Bashir’ Prosecutor v Al 
Bashir (ICC-02/05-01/09) Pre-Trial Chamber I (13 December 2011) para 44 (‘Malawi 
Decision’).  

17 Gbagbo Decision para 14. 
18 See discussions in Parts II B and C. 
19 See eg RH Fallon Jr, ‘Legitimacy and the Constitution’ (n 4) 1828 who defines a 

court’s institutional legacy as residing ‘[…] in public belief that it is generally a 
trustworthy institution whose rulings deserve respect or obedience’.  See also J Talberg, 
M Zūrn (eds), ‘The Legitimacy and Legitimation of International Organisations: 
Introduction and Framework’ (n 4);  E Voten, ‘Public Opinion and the Legitimacy of 
International Courts’ (2013) 14 Theoretical Inquiries in L 411. 

20 The examples selected are examples where the failure to adopt a coherent and 
consistent approach undermined perceptions of the Court’s legitimacy. In other cases, it 
may be that adopting a consistent approach for the sake of consistency would 
undermine perceptions of legitimacy by valorizing consistency over other core 
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2.  The Court and non-States Parties 
 
While most situations before the Court have fallen squarely and 

without question within the Court’s jurisdiction, other situations have 
arisen that involve non-States Parties to the Rome Statute. While the 
Court should always strive to issue well-reasoned and persuasive deci-
sions, the importance of the Court addressing jurisdictional questions 
concerning non-States Parties in a way that is juridically sound, well-
reasoned and persuasive cannot be overstated. 21  

The Court’s Statute purports to create rights and obligations for 
non-States Parties in two specific situations: first, pursuant to Article 
13(b), where the Security Council triggers the exercise of jurisdiction 
through a referral of a situation pursuant to Chapter VII of the United 
Nations Charter;22 and second, pursuant to Article 12(2)(a), where non-
State party nationals are alleged to have committed crimes on the terri-
tory of a State party.23  

As these provisions impact on the interests of non-States Parties, 
their application is bound to be politically fraught. Regrettably, while 
good rationales for the exercise of jurisdiction in such circumstances ex-
ist,24 the Court’s Chambers have repeatedly failed to set forth persuasive 
rationales.25 The lack of serious legal reasoning by the Court in address-
ing the basis for its exercise of jurisdiction in these circumstances has, 

 
principles, such as substantive justice or fairness in the circumstances of the particular 
case. 

21 The Court is an institution established by treaty. As stipulated by art 34 of the 
Vienna Convention on the Law of Treaties, ‘[a] treaty does not create either obligations 
or rights for a third State without its consent’. 

22 Art 13(b) of the ICC Statute reads: ‘A situation in which one or more of such 
crimes appears to have been committed is referred to the Prosecutor by the Security 
Council acting under Chapter VII of the Charter of the United Nations.’ 

23 Art 12(2): ‘In the case of article 13, paragraph a) or c), the Court may exercise its 
jurisdiction if one or more of the following States are Parties to this Statute or have 
accepted the jurisdiction of the Court in accordance with paragraph 3: a) The State on 
the territory of which the conduct in question occurred or, if the crime was committed 
on board a vessel or aircraft, the State of registration of that vessel or aircraft.’ 

24  See eg D Akande, ‘The Jurisdiction of the International Criminal Court Over 
Nationals of Non-Parties: Legal Basis and Limits’ (2003) 1 J Intl Crim Justice 618-650; 
R Cryer, ‘The ICC and its Relationship to Non-State Parties’ in C Stahn (ed), The Law 
and Practice of the ICC (OUP 2015) 115.   

25 See eg (n 93). 



How key decisions of the ICC have undermined the Court’s legitimacy                            31 

 

unsurprisingly, resulted in detrimental ramifications for the Court and 
for perceptions of its legitimacy—ramifications that continue to nega-
tively impact the Court’s operations. Each of these scenarios will be ad-
dressed in turn. 
 
 2.1.  Security Council referral of the situation in Darfur  

 
a. Decision of 27 April 2007 
 
A momentous event occurred for the Court in 2005, when the Secu-

rity Council referred the situation in Sudan to the Court by means of 
Security Council resolution 1593, adopted under Chapter VII of the 
United Nations Charter.26 This marked the first time the Security 
Council had referred a situation to the Court, and the first time the 
Court was faced with a situation taking place on the territory of a non-
State party. Nonetheless, the significance of the referral and the legal 
complexities involved and the need to address them in a comprehensive 
and persuasive manner were not appreciated by the Court. 

Notably, in making his first request for summonses to appear (or, in 
the alternative, warrants for arrest), the Prosecutor merely cited the re-
ferral and made no attempt to identify what the legal implications of the 
referral of a non-State party to the Court might be.27 

In ruling on the request, the Pre-Trial Chamber acknowledged that 
Sudan was not a State party, but concluded that Article 12(2), which 
sets out the circumstances in which the Court can exercise jurisdiction, 
was inapplicable in circumstances where the exercise of jurisdiction was 
triggered by the Security Council acting under Chapter VII of the Char-
ter pursuant to Article 13(b).28 

 
26 S/Res/1593 (2005) (31 March 2005). 
27 ‘Prosecutor’s Application under Article 58(7)’ (ICC-02/05) Pre-Trial Chamber I 

(28 February 2007) 23 para 1. 
28 ‘Decision on the Prosecution Application under Article 58(7)’ Prosecutor v 

Ahmad Harun and Ali Kushayb (ICC-02/05-01/07) Pre-Trial Chamber I (27 April 2007) 
para 16.  The Pre-Trial Chamber held that a Security Council referral under Chapter 
VII authorized the Court to exercise jurisdiction over crimes committed in the territory 
of States which are not party to the Statute and by nationals of States not party to the 
Statute). 



32 QIL 67 (2020) 25-57		      						ZOOM IN 

 

Significantly, the Chamber did not acknowledge that Article 13(b) is 
silent on a Security Council referral of a non-State party.29 Moreover, 
the Chamber failed to explain the impact of that referral on the non-
State party, leading the Court down a controversial path of inconsistent 
and incoherent decision-making when it came to the legal implications 
of its exercise of jurisdiction over non-States Parties.30  

Clarifying how the Rome Statute applied to non-States Parties was 
not only important for those States that were concerned that they, too, 
might find situations on their territories referred to the Court. It was al-
so an issue of paramount importance to States Parties seeking to under-
stand their obligations towards the Court when it came to the issue of 
cooperation in arresting the then sitting Head of State of Sudan, Presi-
dent Omar Al Bashir.31 The fact that the Court took some three years to 
address the issue of State party cooperation32 demonstrates a surprising 

 
29 While the exercise of jurisdiction in this circumstance is widely accepted, there 

appears to have been no discussion of this situation at Rome. Given the consent-based 
nature of the Rome Statute coupled with the statutory silence, it was incumbent upon 
the Chamber to set out how the intent of the drafters of the Rome Statute supported its 
conclusion that, when it comes to Security Council referrals, consent to the exercise of 
jurisdiction was overridden by such a referral. This, however, was not done. See WA 
Schabas, The International Criminal Court: A Commentary on the Rome Statute (2nd 
edn, OUP 2016) 367 (‘It seems to be presumed that the Court may exercise jurisdiction 
anywhere to the extent that the ‘exercise of jurisdiction’ is authorized by the Security 
Council. Nowhere, however, is this stated explicitly in the Statute’).  

30 See D Akande, ‘The Legal Nature of Security Council Referrals to the ICC and 
its Impact on Al Bashir Immunities’ (2009) 7 J Intl Crim Justice 333-352; P Gaeta, 
‘Does President Al Bashir Enjoy Immunity from Arrest?’ (2009) 7 J Intl Crim Justice 
315-332. 

31 This was particularly so as the text of Security Council Res 1593 merely urged the 
cooperation of all States, while recalling that States not party to the Rome Statute had 
no obligation to cooperate (para 2). 

32 The Court was even so bold as to report States Parties to the Security Council for 
failure to arrest President Al Bashir without addressing the legal obligation to do so. See 
‘Decision informing the United Nations Security Council and the Assembly of States 
Parties to the Rome Statute about Omar Al Bashir’s recent visit to the Republic of 
Chad’ Prosecutor v Al Bashir (ICC-02/05-01/09)  Pre-Trial Chamber I (27 August 
2010); ‘Decision informing the United Nations Security Council and the Assembly of 
States Parties to the Rome Statute about Omar Hassan Ahmad Al-Bashir’s presence in 
the territory of the Republic of Kenya’ Prosecutor v Al Bashir (ICC-02/05-01/09) Pre-
Trial Chamber 1 (27 August 2010); D Akande, ‘ICC Reports Kenya and Chad to the 
United Nations Security Council over Bashir’s Visits’ EJIL Talk! (28 August 2010) 
<www.ejiltalk.org/icc-reports-kenya-and-chad-to-the-un-security-council-over-bashirs-
visits/>. 
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lack of appreciation by the Court of the importance of providing a 
compelling, well-reasoned justification for such cooperation.  

 
b. Decision of 4 March 2009 

 
In its next decision in the situation of Sudan, involving the issuance 

of an arrest warrant for Al Bashir, the Pre-Trial Chamber reiterated its 
earlier conclusion that a referral under Article 13(b) brought a non-
State party within its jurisdiction, again without offering any reason-
ing.33 However, it then proceeded to conclude—once again without 
providing any rationale—that non-States Parties made subject to the 
Court’s jurisdiction by virtue of a Security Council referral would nec-
essarily come within the full ambit of the Court’s legal framework.34 No-
tably, in so concluding, the Chamber failed to explain what obligations 
were imposed on Sudan by the application of that statutory framework. 

The Pre-Trial Chamber then went a step further, concluding that Al 
Bashir’s position as Head of State did not affect the Court’s jurisdic-
tion.35 In so doing, the Chamber conspicuously failed to address either 
the customary international law of immunity or the relevant statutory 
provisions pertaining to this issue.36 The Court not only failed to explic-
itly address the legal relevance of the statutory provisions for non-State 

 
33 ‘Decision on the Prosecution’s Application for a Warrant of Arrest Against Omar 

Hassan Ahmad Al Bashir’ Prosecutor v Al Bashir (ICC-02/05-01/09) Pre-Trial Chamber 
I (4 March 2009) (‘Bashir Arrest Warrant Decision’). 

34 In the words of the Chamber: ‘by referring the Darfur situation to the Court, 
pursuant to article 13(b) of the Statute, the Security Council of the United Nations has 
also accepted that the investigations into the said situation, as well as any prosecutions 
arising therefrom, will take place in accordance with the statutory framework provided 
for in the Statute, the Elements of Crimes and the Rules as a whole.’ (Bashir Arrest 
Warrant Decision para 45). 

35 Bashir Arrest Warrant Decision para 41. 
36 In particular, while art 27 provides that the Rome Statute shall apply equally to 

all persons and that immunities which may attach to a person’s official capacity shall not 
bar the Court’s exercise of jurisdiction, art 98 makes plain that the Court cannot request 
a State party to proceed with a request for surrender when doing so would require the 
State to act inconsistently with its obligations under international law regarding a 
person’s immunities.  
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party Sudan; it also neglected to address the legal relevance of the pro-
visions to State party cooperation under the circumstances at issue. 37 
 

c. Decisions of 13 December 2011  
 
The Pre-Trial Chamber’s failure to deal comprehensively and com-

pellingly with the complexities of these issues in the 4 March 2009 rul-
ing was thereafter compounded by its inconsistent and confusing ap-
proach in dealing with State party claims that Al Bashir was immune 
from arrest.  

In its first decisions dealing with State party failures to arrest Al 
Bashir on grounds of immunity in Malawi38 and Chad,39 the Pre-Trial 
Chamber asserted that customary international law creates an exception 
to Head of State immunity when an international court seeks a Head of 
State’s arrest for international crimes, thus rendering Article 98(1) in-
applicable and, in effect, redundant.40 

To buttress its conclusion, the Pre-Trial Chamber cited various 
precedents, though, as has been noted by others, the precedents relied 
upon did not, in fact, support the Chamber’s conclusion.41 Moreover, 
 

37 As D Akande has emphasized, in issuing the arrest warrants to State Parties and 
Security Council members it was incumbent upon the Pre-Trial Chamber to establish 
that ‘it was not requiring those States to act inconsistently with their international 
obligations relating to immunity (D Akande, ‘Who is Obliged to Arrest Bashir?’ EJIL 
Talk! (13 March 2009) <www.ejiltalk.org/who-is-obliged-to-arrest-bashir/>. 

38 ‘Corrigendum to the Decision Pursuant to Article 87(7) of the Rome Statute on 
the Failure by the Republic of Malawi to Comply with the Cooperation Requests Issued 
by the Court with Respect to the Arrest and Surrender of Omar Hassan Ahmad Al 
Bashir’ Prosecutor v Al Bashir (ICC-02/05-01/09) Pre-Trial Chamber I (13 December 
2011) (‘Malawi Decision’). 

39 ‘Decision Pursuant to Article 87(7) of the Rome Statute on the Refusal of the 
Republic of Chad to Comply with the Cooperation Requests Issued by the Court with 
Respect to the Arrest and Surrender of Omar Hassan Ahmad Al Bashir’ Prosecutor v Al 
Bashir (ICC-02/05-01/09) Pre-Trial Chamber I (13 December 2011). 

40 Malawi Decision para 43. See JM Iverson, ‘The Continuing Functions of Article 
98 of the Rome Statute’ (2012) 4 Goettingen J Intl L 131-151. 

41 The precedents relied upon did not concern the cooperation of national 
authorities, but instead, the right to assert immunity as a defence when someone is 
already before the relevant court. That the Chamber had not actually established the 
existence of a general exception to Head of State immunity in prosecutions before 
international courts was eventually conceded by a different Chamber in a later decision. 
See ‘Decision under article 87(7) of the Rome Statute on the non-compliance by South 
Africa with the request by the Court for the arrest and surrender of Omar Al Bashir’ 
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the Pre-Trial Chamber failed to address the issue of the immunity from 
arrest of a Head of State of a non-State party that has not accepted Ar-
ticle 27, where such an arrest would be effected by other States acting at 
the request of an international court.42 
 

d. Decision of 9 April 2014 
 
Three years later, in 2014, following the Democratic Republic of the 

Congo’s (DRC) failure to arrest Al Bashir and without making any ref-
erence to the Malawi and Chad decisions, a differently constituted Pre-
Trial Chamber43 adopted yet another approach. This time, the Chamber 
recognized that Head of State immunities could be a bar to the Court’s 
exercise of jurisdiction and grounded the DRC’s obligation to arrest Al 
Bashir in an implied waiver by the Security Council of Al Bashir’s cus-
tomary Head of State immunities.44  

The holding that a Security Council resolution can, by implication, 
waive customary international law norms was reached without identify-
ing any legal foundation. Notably, if a referral is in compliance with the 
Rome Statute, Article 98(1) provides that it is the individual’s State of 

 
Prosecutor v Al Bashir (ICC-02/05-01/09) Pre-Trial Chamber II (6 July 2017) para 68 
(‘South African Decision’). See also D Akande, ‘The Legal Nature of Security Council 
Referrals to the ICC and its Impact on Al Bashir Immunities’ (2009) 7 J Intl Crim 
Justice 333-352. 

42 It was this issue that was at the heart of the resolution of the African Union 
adopted on 3 July 2009, where it ‘[…] called upon all concerned states to respect 
international law and in particular the immunity of state officials in the exercise of 
universal jurisdiction’ and not to ‘[…] cooperate pursuant to the provisions of Article 
98 of the Rome Statute of the ICC relating to immunities for the arrest and surrender of 
President Omar El Bashir of The Sudan’ (Assembly/AU/Dec. 243-267 (XIII) Rev 1 
Assembly/AU/Decl, 1-5 (XIII) paras 6 and 10). 

43 ‘Decision on the Cooperation of the Democratic Republic of the Congo 
Regarding Omar Al Bashir’s Arrest and Surrender to the Court’ Prosecutor v Al Bashir 
(ICC-02/05-01/09) Pre-Trial Chamber II (9 April 2014) (‘DRC Decision’). 

44 The Pre-Trial Chamber, held that ‘[…] by issuing Resolution 1593 (2005) the 
Security Council decided that the “Government of Sudan […] shall cooperate fully 
with and provide any necessary assistance to the Court and the Prosecutor pursuant to 
this resolution […]”’ and that, as the immunities of Al Bashir as Head of State were a 
procedural bar to his prosecution before the Court, the cooperation ‘[…] envisaged in 
the said resolution was meant to eliminate any impediment to the proceedings before 
the Court, including the lifting of immunities’ (DRC Decision para 29). 
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origin that must waive the immunities.45 Further, it is not apparent why 
a resolution imposing an obligation upon Sudan to fully cooperate with 
the Court also has the effect of abrogating legal obligations as between 
States Parties and Sudan.46 

  
e. Decision of 6 July 2017 
 
A year later, yet another differently constituted Pre-Trial Chamber 

made an abrupt about-face in a decision on South Africa’s failure to ar-
rest Al Bashir, this time explicitly rejecting the conclusion that the Secu-
rity Council resolution waived Al Bashir’s immunities47 and the line of 
reasoning of the Malawi and Chad decisions.48  

 
45 Notably, to accept that the Security Council may itself waive those immunities is 

to accept that, in making a referral, the Security Council can modify the Court’s 
statutory framework. See M Ramsden, I Yeung, ‘Head of State Immunity and the Rome 
Statute, A Critique of the Pre-Trial Chamber’s Malawi and DRC Decisions’ (2016) 16 
Intl Crim L Rev 703-729; N Boschiero, ‘The ICC Judicial Finding on Non-Cooperation 
Against the DRC and No Immunity for Al Bashir Based on UNSC Resolution 1593’ 
(2015) 13 J Intl Crim Justice 625-653; V Pergantis, ‘The Relationship between the UN 
Security Council, the International Criminal Court and Third States: Some Thoughts on 
the Al-Bashir Case’ (2019) 1 Eurigenis YB Intl Eur L 139; T Weatherall, ‘Inviolability 
Not Immunity Re-evaluating the Execution of International Arrest Warrants by 
Domestic Authorities of Receiving States’ (2019) 17 J Intl Crim Justice 45-76. 

46 Nonetheless, the Court followed this line of unsatisfactory reasoning in its 
decisions of 11 July 2016 concerning Uganda’s and the Republic of Djibouti’s failure to 
arrest Al Bashir. See ‘Decision on non-compliance by the Republic of Djibouti with the 
request to arrest and surrender Omar Al Bashir to the Court and referring the matter to 
the United Nations Security Council and the Assembly of States Parties to the Rome 
Statute’ Prosecutor v Al Bashir (ICC-02/05-01/09) Pre-Trial Chamber Pre-Trial 
Chamber II (11 July 2016); ‘Decision on the non-compliance by the Republic of Uganda 
with the request to arrest and surrender Omar Al Bashir to the Court and referring the 
matter to the United Nations Security Council and the Assembly of States Parties to the 
Rome Statute’ Prosecutor v Al Bashir (ICC-02/05-01/09) Pre-Trial Chamber II (11 July 
2016) para 11. 

47 In the decision, a majority of the Pre-Trial Chamber held that ‘[…] it sees no 
such “waiver” in the Security Council resolution and that, in any case, no such waiver – 
whether “explicit or implicit” – would be necessary’ (‘Decision under article 87(7) of 
the Rome Statute on the non-compliance by South Africa with the request by the Court 
for the arrest and surrender of Omar Al Bashir’ Prosecutor v Al Bashir (ICC-02/05-
01/09) Pre-Trial Chamber II (6 July 2017) para 96 (‘South African Decision’)). 

48 The Chamber held that holding that it was ‘[…] unable to identify a rule in 
customary international law that would exclude immunity for Heads of States when 
their arrest is sought for international crimes by another State, even when the arrest is 
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Following the reasoning of an earlier decision issued with respect to 
the Security Council’s referral of Libya,49 the Pre-Trial Chamber held 
that the effect of the referral was the imposition of the Rome Statute 
upon Sudan and that Sudan was to be considered analogous to a State 
party,50 at least in terms of its obligations under the Statute.51 The result 
was that Article 27(2) applied to Sudan.52 Thus, vis-à-vis the Court, Su-
dan could not claim Al Bashir’s immunity and consequently, no immun-
ity needed to be waived. Further, according to the Chamber, States Par-
ties could exercise the Court’s request for arrest and surrender of Al 
Bashir without violating Sudan’s rights under international law.53  

This ruling, unlike many that preceded it, sought to offer a rationale 
for its conclusions. Nonetheless, there is much about the Pre-Trial 
Chamber’s reasoning that is unsatisfactory, particularly the concept that 
the Security Council can impose a treaty on a State via a resolution and 
in a manner that only imposes those parts of the treaty that set forth ob-
ligations.  

Notwithstanding these deficiencies, the majority of the Pre-Trial 
Chamber confirmed this approach in its subsequent decision of 11 De-
cember 2017 with respect to Jordan’s failure to arrest Al Bashir, a deci-
sion that Jordan appealed.54  

 
sought on behalf of an international court, including specifically this Court’ (South 
African Decision para 68). 

49 South African Decision para 85. 
50 South African Decision para 83.  
51 The Pre-Trial Chamber qualified the scope of the Statute’s application, excluding 

those provisions that did not fall within the parameters of the referral, such as the right 
to vote in the Assembly of States Parties. The Chamber also excluded the obligation to 
financially contribute to the Court in accordance with art 115 (South African Decision, 
para 89-90). 

52 This ‘[…] render[ed] inapplicable any immunity on the ground of official 
capacity belonging to Sudan that would otherwise exist under international law’ (South 
African Decision para 91).  

53 South African Decision paras 92-93. 
54 ‘Decision under article 87(7) of the Rome Statute on the non-compliance by 

Jordan with the request by the Court for the arrest and surrender of Omar Al Bashir’ 
Prosecutor v Al Bashir (ICC-02/05-01/09-309) Pre-Trial Chamber II (11 December 
2017). On 18 December 2017, Jordan sought leave to appeal the Pre-Trial Chamber’s 
decision and leave was granted by the Pre-Trial Chamber on 21 February 2018. See 
‘The Hashemite Kingdom of Jordan’s Notice of Appeal of the Decision under Article 
87(7) of the Rome Statute on the Non-Compliance by Jordan with the Request by the 
Court for the Arrest and Surrender of Omar Al-Bashir; or, in the Alternative Leave to 
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f. Judgment of 6 May 2019 
 
In the resulting appellate ruling, rendered some 14 years after the 

Security Council’s referral of the situation in Sudan to the Court, the 
Appeals Chamber sought to provide its own resolution.55  

First, the majority of the Appeals Chamber explained that the pri-
mary issue is whether Bashir in his capacity as Head of State of Sudan 
enjoyed immunity before this Court which Jordan was obligated to re-
spect in the absence of a waiver by Sudan’.56 While acknowledging that 
the issue of immunity had led to inconsistent decision-making among 
differently composed Pre-Trial Chambers, the majority underplayed the 
impact of such inconsistency, positing that ‘[i]n the circumstances of 
this Court, it is possible to follow different structures of judicial reason-
ing that may yield reasonable answers to that question’.57  

The majority of the Appeals Chamber went on to reject the Pre-
Trial Chamber’s holding in the Jordan decision (and in the earlier South 
African decision) that a Head of State benefited from customary inter-
national law immunity before an international court. Instead, the major-
ity agreed with the conclusions of the Malawi Pre-Trial Chamber that 
Head of State immunity was inapplicable when an arrest was sought by 
an international court.58 As no immunities existed under international 
law, nothing prevented a States party from executing a request from the 
Court to arrest Al Bashir.59  

Moreover, while rejecting the notion that Sudan had become analo-
gous to a States party, the Appeals Chamber majority endorsed the Jor-

 
Seek Such an Appeal’ Prosecutor v Al Bashir (ICC-02/05-01/09-312) Pre-Trial Chamber 
II (18 December 2017); ‘Decision on Jordan’s request for leave to appeal’ Prosecutor v 
Al Bashir (ICC-02/05-01/09-319) Pre-Trial Chamber II (21 February 2018). 

55 The Appeals Chamber made a call to States Parties, the United Nations, Regional 
Organisations and professors of international law to file amicus curiae briefs in the 
appeal of Jordan against a finding that it had an obligation to arrest Al Bashir. See 
‘Order inviting submissions’ Prosecutor v Al Bashir (ICC-02/05-01/09 OA2) Appeals 
Chamber (25 May 2018). 

56 ‘Judgment in the Jordan Referral re Al Bashir Appeal’ Prosecutor v Al Bashir 
(ICC-02/05-01/09 OA2) Appeals Chamber (6 May 2019) para 97 (‘Jordan Appeal’). 

57 According to the Appeals Chamber, ‘[…] nothing thus turns ultimately on the 
complaint that different compositions of Pre-Trial Chamber may have used various 
paths of judicial reasoning to answer that question’ (Jordan Appeal para 97). 

58 Jordan Appeal para 113. 
59 Jordan Appeal para 114. 
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dan Pre-Trial Chamber’s holding that the Security Council referral 
granted the Court jurisdiction in accordance with the Court’s Statute.60 
In this respect, the duty to cooperate with the Court imposed on Sudan 
constituted the same duties of cooperation as a States party. This in-
cluded the obligation to abide by Article 27(2). As a result, in the ma-
jority’s view, Sudan could not invoke Head of State immunity.61 

Unsurprisingly, the Appeals Chamber’s judgment in the Jordan ap-
peal did not resolve the controversy over the issue of non-States party 
Head of State immunity before the Court.62 Nor did it impact the re-
solve of the African Union not to cooperate with the Court.63  

While the Appeals Chamber justified the inconsistency of decision-
making among the differently composed Pre-Trial Chambers, the Al 
Bashir saga exemplifies, at best, the efforts of different Pre-Trial Cham-
bers to resolve matters as they considered most appropriate, with or 
without coherent reasoning to support them and with a marked heed-
lessness about the impact of these varying decisions on perceptions of 
the Court’s legitimacy. The central determination that there was an ob-
ligation to arrest Al Bashir—which was agreed across the Pre-Trial 
Chambers—lost its authority64 as a result of the inconsistency, insuffi-
ciency and incoherence of the different paths of legal reasoning. And 
the inconsistency, insufficiency and incoherence gave credence to the 
African Union’s position with respect to the actual state of the law, 

 
60 Jordan Appeal para 142. 
61 Jordan Appeal paras 120, 149. 
62 Indeed, the judgment is subject to the same criticism that applied to the earlier 

Pre-Trial Chamber decisions that it relied upon, as set out in the preceding discussion. 
For an excellent overview of criticisms made, see V Pergantis, ‘The Relationship 
between the UN Security Council, the International Criminal Court and Third States: 
Some Thoughts on the Al-Bashir Case’ (n 45). 

63 Assembly/AU/Dec.738 (XXXII) Decision on the ICC-Doc. Ex. CL/1138 
(XXXIV) para 2(c) <au.int/sites/default/files/decisions/36461-assembly_au_dec_713_-
_748_xxxii_e.pdf>. Although the recent removal of Al Bashir from the Presidency of 
Sudan has rendered the issue of immunity from arrest moot in this case. Notably, the 
African Union has also requested the removal of its request for an advisory opinion 
from the International Court of Justice from the agenda of the United Nations General 
Assembly; Assembly/AU/Dec.789 (XXXIII), Declaration on the International Criminal 
Court, EX.CL/1218(XXXVI) para 12; <au.int/sites/default/files/decisions/38180-
assembly_au_dec_749-795_xxxiii_e.pdf>. 

64 See eg RH Fallon Jr (n 4) 1828 regarding authoritative legitimacy of decision 
making.  
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namely that non-States party sitting Heads of State were immune from 
arrest under customary international law.65  

Ultimately, these differing interpretations, unanchored in any co-
gent analysis of the Statute or of legislative intent, resulted in the solidi-
fication of opposition to and distrust of the Court by many of its Afri-
can States Parties66 More broadly, perceptions of the Court as a court of 
law were damaged, as it was missing the hallmarks inherent in such an 
institution.  

 
 2.2.  The situation in Afghanistan  

 
The second situation in which the Rome Statute purports to create 

rights and obligations for non-States Parties involves the exercise of ju-
risdiction over non-States party nationals where they are alleged to have 
committed crimes within the Court’s jurisdiction on a States party’s ter-
ritory. This was the situation in Afghanistan, a State party, where the 
Prosecutor’s preliminary examination into crimes committed on its ter-
ritory included the examination of alleged crimes committed by non-
States party nationals, including nationals of the United States.67  

From the outset of the Court’s operations, the United States con-
sistently made clear that it would consider any attempts by the Court to 

 
65 AU Assembly 12th Ordinary Session, ‘Decision on the Application by the 

International Criminal Court (ICC) Prosecutor for the Indictment of the President of 
the Republic of the Sudan’ AU Assembly Doc. Dec. 221 (XII) 3 (1-3 February 2009). 

66 M Ssenyonjo, ‘State Withdrawals from the Rome Statute of the International 
Criminal Court, South Africa, Burundi and the Gambia’ (2018) 29 Crim L Forum 63-
119. Indeed, the Court’s requests for the arrest of Al Bashir were consistently flouted by 
African States Parties and reports to the Security Council of non-cooperation were 
largely met with silence, thereby further undermining the Court’s authority. In 
opposition to the position taken by the Court, three States Parties filed withdrawal 
notices from the Rome Statute – South Africa, Burundi and the Gambia, with Burundi 
following through on its withdrawal largely in response to the authorization of an 
investigation in Burundi. See PI Labuda, ‘The International Criminal Court and 
Perceptions of Sovereignty, Colonialism and Pan-African Solidarity’ (2013-2014) 20 
African YB Intl L 289 -321; N Mandiaye, ‘Africa and the Legitimacy of the ICC in 
Question’ (2017) 17 Intl Crim L Rev 615-624; PI Labuda, ‘Africa and the ICC: 
Shattered Taboos, and the Status Quo’ EJIL Talk! (23 November 2016) 
<www.ejiltalk.org/africa-and-the-icc-shattered-taboos-and-the-status-quo/>. 

67 ‘Decision Pursuant to Article 15 of the Rome Statute on the Authorisation of an 
Investigation into the Situation in the Islamic Republic of Afghanistan’ (ICC-02/17) 
Pre-Trial Chamber II (12 April 2019) (‘Afghanistan Decision’). 
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exercise its jurisdiction over American nationals illegitimate.68 Against 
this backdrop and following on some 13 years of proceedings, the Pre-
Trial Chamber’s decision not to authorize an investigation into the situ-
ation of Afghanistan—the first such refusal in the Court’s history—was 
bound to give rise to controversy. Yet, rather than adopting an ap-
proach grounded in past practice and meticulously explained, the 
Chamber instead reached a decision that contradicted more than one 
‘settled’ legal issue,69 including through a marked departure from previ-
ous approaches to the application of Article 15(4).70  

 
68 MA Newton, ‘How the International Criminal Court Threatens Treaty Norms’ 

(2016) 49 Vanderbilt J TransnationaI L 371-432; R O’Keefe, ‘Response “Quid” Not 
“Quantum”: A Comment on “How the International Criminal Court Threatens Treaty 
Norms”’ (2016) 49 Vanderbilt J Transnational L 443-441; C Stahn, ‘Response: The 
ICC, Pre-Existing Jurisdictional Treaty Regimes and the Limits of the Nemo Dat Quod 
Non Habet Doctrine – A Reply to Michael Newton’ (2016) 49 Vanderbilt J 
TransnationaI L 443-454; M Morris, ‘High Crimes and Misconceptions: The ICC and 
Non-Party States’ (2001) 64 L & Contemporary Problems 13, 27; MP Scharf, ‘The 
ICC’s Jurisdiction Over the Nationals of Non-Party States: A Critique of the U.S 
Position’ (2001) 64 L & Contemporary Problems 67. At the 16th Assembly of States 
Parties, in response to the request of the Prosecutor to open an investigation into crimes 
committed on the territory of Afghanistan by the Afghan government, the Taliban and 
the United States, the Trump administration lodged an objection to that request, stating 
that ‘[…] the United States rejects any assertion of ICC jurisdiction over nationals of 
States that are not parties to the Rome Statute, absent a UN Security Council referral or 
the consent of that State….we will regard as illegitimate any attempt by the Court to 
assert its jurisdiction over American citizens’ ICC 16th Session of the Assembly of States 
Parties, Statement on Behalf of the United States of America (8 December 2017) 
<asp.icc-cpi.int/iccdocs/asp_docs/ASP16/ASp-16-USA.pdf>. 

69 See Afghanistan Decision. Firstly, although previous Pre-Trial Chambers had 
been content to grant wide latitude to the Prosecutor in defining the potential scope of 
her investigation, the Pre-Trial Chamber adopted a restrictive approach, holding that 
‘[t]he scope of the Chamber’s scrutiny must remain confined to the incidents or 
category of incidents and, possibly, the group of alleged offenders referred to by the 
Prosecution’ (Afghanistan Decision para 39). The only possible additions that could be 
made by the Prosecutor to those incidents presented in the request are those that are 
‘closely linked’ to the authorized situation as opposed to the previous standard fairly 
consistently applied by Pre-Trial Chambers of ‘sufficiently linked’ (Afghanistan 
Decision para 40).  

‘Sufficiently linked’ was the standard applicable in all previous cases with the 
exception of Kenya. See ‘Decision Pursuant to Article 15 of the Rome Statute on the 
Authorisation of an Investigation into the Situation in the Republic of Kenya’ (ICC-
01/09) Pre-Trial Chamber II (31 March 2010) para 63 (‘Kenya Authorisation 
Decision’). In the Kenya Authorisation Decision paras 207-209, the Pre-Trial Chamber 
limited the subject matter to crimes against humanity, the category referred to by the 
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Prior to the Afghanistan decision, Pre-Trial Chambers had accept-
ed—in line with the position advocated by the Prosecutor—that if the 
criteria of Article 53(1) subparagraph (a) (jurisdiction) and subpara-
graph (b) (admissibility) are satisfied, there is a presumption in favor of 
an investigation absent reasons showing that an investigation would not 
be in the interests of justice.71 This approach is based on the plain lan-

 
Prosecutor, and the temporal scope to the date of the Request. See also ‘Decision on the 
Prosecutor’s request for authorization of an investigation’ (ICC-01/15) Pre-Trial 
Chamber I (27 January 2016) paras 62-64 (‘Georgia Authorisation Decision’); Public 
Redacted Version of ‘Decision Pursuant to Article 15 of the Rome Statute on the 
Authorisation of an Investigation into the Situation in the Republic of Burundi ICC-
01/07-X-9-US-Exp, 25 October 2017’ (ICC-01/17-X) Pre-Trial Chamber III (9 
November 2017) paras 192-193 (‘Burundi Authorisation Decision’). 

The Pre-Trial Chamber in the Afghanistan Decision rejected the approach of the 
Georgia Authorisation Decision and Burundi Authorisation Decision as ‘[…] 
tantamount to equating the authorization of a blank cheque’ and held that its more 
restrictive approach was necessary ‘[…] to preserve the filtering and restrictive function 
of proceedings under article 15.’ Consequently, if the Prosecutor seeks to extend the 
investigation to cover additional crimes, or to include crimes that occurred after her 
request for authorization to investigate, she would have to seek a further authorization 
from the Pre-Trial Chamber pursuant to art 15(3). See Afghanistan Decision paras 41-
42.  

Notably, this restrictive approach was rejected in full by a subsequent decision of 
Pre-Trial Chamber III in its decision authorizing an investigation into the situation in 
Bangladesh/Republic of the Union of Myanmar. See ‘Decision Pursuant to Article 15 of 
the Rome Statute on the Authorisation of an Investigation into the Situation in the 
People’s Republic of Bangladesh/Republic of the Union of Myanmar’ (ICC-01/19) Pre-
Trial Chamber III (14 November 2019) paras 126-130. The restrictive approach was 
also overturned by the Appeals Chamber on appeal. See ‘Judgement on the appeal 
against the decision on the authorization of an investigation into the situation in the 
Islamic Republic of Afghanistan’ (ICC-02/17 OA4) Appeals Chamber (5 March 2020) 
paras 56-64 (‘Afghanistan Appeal Judgement’). 

70 Office of the Prosecutor, ‘Public redacted version of “Request for authorization 
of an investigation pursuant to Article 14”’ (ICC-02/17-7 Red) (20 November 2017) 
(‘Afghanistan Request’). Pursuant to art 15(3), the Prosecutor can initiate proprio motu 
investigations within an ongoing preliminary examination subject to obtaining the prior 
authorization of a Pre-Trial Chamber. Authorization has been granted with respect to 
all previous applications, ie, Kenya, Cote d’Ivoire, Georgia and Burundi.  

71 Art 53(1) lays down certain criteria to be considered, but it does not define 
‘interests of justice’. Notably, the Prosecutor’s Office has issued policy papers on the 
meaning of the term. In its Policy Paper, the Prosecutor states that ‘The interests of 
justice test is a countervailing consideration that might produce a reason not to proceed 
even when the first two are satisfied’. It is only in exceptional circumstances where the 
interests of justice would militate against the opening of an investigation and in those 
circumstances the Prosecutor must present evidence to rebut the presumption that an 
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guage of the Statute. Article 15(4) states that if the Pre-Trial Chamber, 
upon examination of a request, ‘considers that there is a reasonable ba-
sis to proceed with an investigation, and that the case appears to fall 
within the jurisdiction of the Court it shall authorize the commence-
ment of an investigation’. Article 53(3)(b) further provides that only a 
negative interests of justice determination is subject to mandatory re-
view by the Trial Chamber.72  

In accordance with these provisions, past Pre-Trial Chambers, in 
reviewing prosecutorial requests to open investigations and considering 
the criteria of Article 53(1), had not delved into the Prosecutor’s deter-
mination as to the interests of justice once jurisdiction and admissibility 
were established.73 Indeed, previous Pre-Trial Chambers had disavowed 
the authority to review the Prosecutor’s determination,74 or at mini-
mum, been content to defer to the Prosecutor on this point. 75  

However, the Pre-Trial Chamber in the Afghanistan decision 
adopted a different approach. Underscoring the importance of its role 
under Article 15(4) to filter out ‘manifestly ungrounded investiga-
tions’76, it proceeded to recast that role by asserting that it also allowed 
the Court, ‘through the filtering role […] and the requirement to de-
termine that the investigation would serve the interests of justice, to 

 
investigation is in the interests of justice. See The Office of the Prosecutor, ‘Policy 
Paper on the Interests of Justice’ (September 2007) <www.icc-
cpi.int/NR/rdonlyres/772C95C9-F54D-4321-BF09-
73422BB23528/143640/ICCOTPInterestsOfJustice.pdf>; The Office of the Prosecutor, 
‘Policy Paper on Preliminary Examinations’ (November 2013) paras 67-71 <www.icc-
cpi.int/iccdocs/otp/OTP-Policy_Paper_Preliminary_Examinations_2013-ENG.pdf>. 
See also  ‘Corrigendum to “Decision Pursuant to Article 15 of the Rome Statute on the 
Authentication of an Investigation in the Republic of Cote D’Ivoire”’ (ICC-02/1) Pre-
Trial Chamber III (15 November 2011) (‘Cote D’Ivoire Authorisation Decision’) para 
179-185; Georgia Authorisation Decision para 192-193. 

72 Art 15(4) ICC Statute. 
73 Georgia Authorisation Decision para 58; Burundi Authorisation Decision para 

190.  
74 ‘Decision on Application under Rule 103’ (ICC-02/05) Pre-Trial Chamber 1 (4 

February 2019) paras 19-24; Kenya Authorisation Decision para 63. 
75 Accordingly, the Prosecutor was not—prior to the ruling on the situation in 

Afghanistan—required to demonstrate that an investigation is in the interests of justice. 
See Georgia Authorisation Decision para 58; Burundi Authorisation Decision para 190.  

76 Afghanistan Decision para 32. 
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avoid engaging in investigations which are likely to remain inconclu-
sive.’77 

In expanding the role of the Pre-Trial Chamber to require a positive 
assessment that an investigation would be in the interests of justice78, 
the Chamber acknowledged that, in line with previous practice, the 
Prosecution had not presented detailed submissions on the interests of 
justice.79 Nonetheless, the Chamber claimed that the investigation’s 
consistency with the interests of justice was a factor governing the Pros-
ecutor’s exercise of discretion pursuant to Article 53 and, accordingly, a 
factor that ‘falls within the scrutiny mandated to the Chamber over that 
discretion for the purpose of determinations under article 15.’80 The 
Chamber thereafter emphasized the importance of considering the re-
quirement with the utmost care, given the potential impact of an inac-
curate assessment on ‘[…] the paramount objectives of the Statute and 
hence the overall credibility of the Court, as well as its organizational 
and financial sustainability’.81 

Finding that there was no statutory definition of the interests of jus-
tice, the Pre-Trial Chamber proceeded to identify criteria from the ob-
jectives underlying the Statute. It deemed those objectives to be ‘the ef-
fective prosecution of the most serious international crimes, the fight 
against impunity and the prevention of mass atrocities’.82 Based on these 
objectives, it examined whether authorizing the opening of an investiga-
tion into the situation of Afghanistan would favor them.83 It identified a 
number of particularly relevant factors to be considered: ‘(i) the signifi-
cant time elapsed between the alleged crimes and the request; (ii) the 
scarce cooperation obtained by the Prosecutor throughout […]; (iii) the 

 
77 Afghanistan Decision para 33. 
78 Afghanistan Decision para 33. According to the Pre-Trial Chamber this is an 

assessment for which the potential inconclusiveness of an investigation would be a key 
consideration.  

79 Afghanistan Decision para 87 (‘[It] simply states that it has not identified any 
reason which would make an investigation contrary to the interests of justice’). 

80 Afghanistan Decision para 88. 
81 Afghanistan Decision para 88. 
82 Afghanistan Decision para 89. The Pre-Trial Chamber noted that all three 

elements supported the notion that an investigation would only be in the interests of 
justice if it appears the investigation would be effective and result in prosecutions within 
a reasonable time. 

83 Afghanistan Decision para 90. 



How key decisions of the ICC have undermined the Court’s legitimacy                            45 

 

likelihood that both relevant evidence and the potential relevant sus-
pects might still be available and within reach of the Prosecution’s in-
vestigative efforts and activities at this stage’.84 Having weighed these 
factors, the Chamber reached a negative conclusion as to the feasibility 
of any prospective investigation and prosecution.85 Taking into account 
the Court’s resource restrictions, the Chamber determined it would not 
be in the interests of justice to authorize the opening of an investigation 
into the situation into Afghanistan.86 In the Chamber’s view, those lim-
ited resources would be better applied to situations with a more realistic 
prospect of success.87 

Needless to say, this ruling has been subject to sharp criticism.88 
Among the myriad bases for criticism is the fact that, while the Pre-
Trial Chamber attempted to give a detailed and reasoned explanation 
for its departure from precedent, it failed to follow Article 53(1) (c) it-
self, which provides that only after weighing the gravity of crimes and 
 

84 Afghanistan Decision para 91. 
85 Afghanistan Decision paras 93-94. 
86 Afghanistan Decision para 95. 
87 Afghanistan Decision paras 95. 
88 ‘Corrigendum of order scheduling a hearing before the Appeals Chamber and 

other related matters’ (ICC-02/17 OA OA2 OA3 OA4) Appeals Chamber (27 
September 2019). See eg KJ Heller, ‘One Word for the PTC on the Interests of Justice: 
Taliban’ Opinio Juris (13 April 2019) <opiniojuris.org/2019/04/13/one-word-for-the-
ptc-on-the-interests-of-justice-taliban>; S Vasiliev, ‘Not just another “crisis”; Could the 
Blocking of the Afghanistan Investigation Spell the end of the ICC? (Part I)’ EJIL Talk! 
(19 April 2019) <www.ejiltalk.org/not-just-another-crisis-could-the-blocking-of-the-
afghanistan-investigation-spell-the-end-of-the-icc-part-i/>; ‘Not just another ‘crisis’: 
Could the blocking of the Afghanistan investigation spell the end of the ICC? (Part II) 
EJIL Talk! (20 April 2019)  <www.ejiltalk.org/not-just-another-crisis-could-the-blocking-
of-the-afghanistan-investigation-spell-the-end-of-the-icc-part-ii/#more-17119>; G Rona, 
‘More on What’s Wrong with the ICC’s Decision of Afghanistan’ Opinio Juris (15 April 
2019) <opiniojuris.org/2019/04/15/more-on-what-wrong-with-the-iccs-decision-on-
afghanistan/>; M Varaki, ‘Afghanistan and the ‘interests of justice’, an unwise exercise?’ 
EJIL Talk! (26 April 2019) <www.ejiltalkorg/afghanistan-and-the-interests-of-justice-
an-unwise-exercise/>; Ch De Vos, ‘No ICC Investigation: A Bad Decision with Big 
Implications’ Intl Judicial Monitor (15 April 2019) <www.ijmonitor.org/2019/04/no-
investigation-in-afghanistan-a-bad-decision-with-big-implications/>; M Kersten, ‘The 
ICC was Wrong to Deny Prosecution Request for Afghan Probe’ AlJazeera (12 April 
2019) <www/aljazeera.com/indepth/opinion/icc-wrong-deny-prosecution-request-
afghan-probe-1904121017533.html>; PI Labuda, ‘A Neo-Colonial Court for Weak 
States? Not Quite. Making Sense of the International Criminal Court Afghanistan 
Decision’ EJIL Talk! (13 April 2019) <www.ejiltalkorg/a-neo-colonial-court-for-weak-
states-not-quite-making-sense-of-the-international-criminal-courts-afghanistan-decision/>. 
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the interests of victims could the Chamber proceed to consider whether 
there were countervailing interests of justice against an investigation.89 
Indeed, it was only once the Pre-Trial Chamber had determined that an 
investigation would not serve the interests of justice that it turned to 
consider the impact on victims.90 As a result, not only did the Chamber 
base its determination upon its own assessment of the feasibility of the 
investigation as central to the interests of justice (an assessment that the 
Prosecutor was arguably best placed to make) but it also made assump-
tions that are at odds with the statutory framework.91  

More generally, and perversely, the Pre-Trial Chamber’s grounding 
of its reasoning in the objectives of the Rome Statute actually under-
mine those objectives. The Chamber’s approach risks short-circuiting 
many other situations at, or potentially coming to, the Court, thus un-
dermining overall efforts to end impunity.92 Such an outcome seems at 
odds with any reasonable interpretation of the interests of justice. And 

 
89 Art 53(1)(c): ‘Taking into account the gravity of the crimes and the interests of 

the victims, there are nonetheless substantial reasons to believe that an investigation 
would not serve the interests of justice.’ 

90 The Chamber held that an investigation, ‘[…] far from honoring victim’s wishes 
and aspirations that justice be done, would result in creating frustration and possibly 
hostility vis-à-vis the Court and therefore negatively impact its very ability to pursue 
credibly the objectives it was created to serve’ (Afghanistan Decision para 99). 

91 For example, the Chamber found that the difficulties in obtaining cooperation 
would prove ‘even trickier in the context of an investigation proper’, which makes little 
sense given that the cooperation obligations of the Statute only become applicable when 
the investigation proper is opened. See Afghanistan Decision para 94. See also ICC 
Statute, Part 9, International Cooperation and Judicial Assistance, art 86. In addition, 
the Pre-Trial Chamber considered as a relevant factor the resources needed for the 
conduct of an investigation, arguably encroaching upon the Prosecutor’s financial 
independence, contrary to the Statute. Art 42(2): ‘[…] The Prosecutor shall have full 
authority over the management and administration of the office, including the staff, 
facilities and other resources thereof.’ 

92 As has been noted by other commentators, the decision of the Pre-Trial Chamber 
sends a strong message that non-cooperation with the Court will be rewarded with 
inaction on the part of the Court. See eg D Jacobs, ‘ICC Pre-Trial Chamber rejects 
OTP request to open an investigation in Afghanistan: some preliminary thoughts on an 
ultra vires decision’ Spreading the Jam (12 April 2019) <dovjacobs.com/2019/04/12/ 
icc-pre-trial-chamber-rejects-otp-request-to-open-an-investigation-in-afghanistan-some-
preliminary-thoughts-on-an-ultra-vires-decision/>; T Buchwald, ‘The International 
Criminal Court Decision on Afghanistan, Time to Start a New Conversation’ Just 
Security (13 April 2019) <www.justsecurity.org/63622/the-international-criminal-court-
decision-on-afghanistan-time-to-start-a-new-conversation/>. 
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if the difficulty of exercising jurisdiction over nationals of non-States 
Parties—including of powerful non-States Parties like the United 
States—was at the real heart of the Pre-Trial Chamber’s decision, the 
opportunity presented to address this issue in a comprehensive and 
compelling manner was also missed.93 

The controversy surrounding the Pre-Trial Chamber’s decision 
clearly opens the Court up to the allegation that political pressure moti-

 
93 There were valid legal issues concerning the Court’s exercise of jurisdiction over 

non-States Parties that were addressed by the Prosecutor in her request to open an in-
vestigation but dealt with by the Pre-Trial Chamber in a relatively superficial manner, 
including the right of a State party to delegate its territorial jurisdiction to an interna-
tional court and the impact of bi-lateral agreements entered into by States parties with 
non-States parties undertaking not to exercise criminal jurisdiction over that non-States 
parties’ nationals.  

For example, in the Afghanistan Request, the Prosecutor submitted that the Rome 
Statute was ‘[…] not unique among treaty regimes in envisaging the exercise of criminal 
jurisdiction by a party to a treaty over the nationals of another State.’ In support she 
listed a number of multi-lateral treaties dealing with issues such as piracy, hijacking and 
sabotaging of aircraft and noted that ‘[t]hose treaty regimes do not exclude nationals of 
states that are not parties to the relevant treaty. Indeed, such crimes attract universal 
opprobrium and thus demand repressions by each of the members of the international 
community as a whole’. She thereafter claimed that ‘[n]or is the conferral or delegation 
of jurisdiction by a party to a treaty to an international jurisdiction in itself novel, this 
already having been the basis for the establishment of the Nuremberg Tribunal’ (Af-
ghanistan Request para 45). The Chamber in its ruling did not address the submission 
that had been made by the Prosecutor. It merely asserted that pursuant to Article 12(a), 
‘[…] conducts that have allegedly occurred in full or in part on the territory of Afghani-
stan or of other state parties, fall under the court’s jurisdiction, irrespective of the na-
tionality of the offender. The Court has jurisdiction if the conduct was either completed 
in the territory of a State party or if it was initiated on the territory of a State Part and 
continued in the territory of a non-State party or vice versa’ (Afghanistan Decision para 
50).  See also the Prosecutor’s submissions on the impact of Article 98 agreements (Af-
ghanistan Request para 46) and the Chambers response to those submissions (Afghani-
stan Decision para 59).  

Again, the Chamber failed to seriously engage with the legal issue in play, even 
though in the context of the situation in Afghanistan it warranted serious legal consid-
eration and determination. See B Van Schaack, ‘Can the International Criminal Court 
Try US Officials? – The Theory of “Delegated Jurisdiction” and Its Discontents (Part 
1)’ Just Secuirty (6 April 2018) <www.justsecurity.org/54578/intl-criminal-court-
officials-the-theory-delegated-jurisdiction-discontents-part-i/> and ‘Can the Interna-
tional Criminal Court Try US Officials? – The Theory of “Delegated Jurisdiction” and 
Its Discontents (Part 2)’ Just Security (9 April 2018)  <www.justsecurity.org/54620/intl-
criminal-court-officials-the-theory-delegated-jurisdiction-discontents-part-ii/>. 
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vated the Chamber’s approach.94 Whatever the Chamber’s motivation, 
its radical and confusing departure from past practice has profoundly 
and negatively impacted the Court’s credibility.95  

Recently, the Pre-Trial Chamber’s decision was overturned by the 
Appeals Chamber and the Prosecutor’s investigation in Afghanistan au-
thorized.96 But while welcomed by many, the Appeals Chamber’s deci-
sion has also provoked its own controversy.97 In a clear departure from 
the practice of all previous Pre-Trial Chambers,98 the Appeals Chamber 
premised its conclusions on a finding that the provisions of Article 
53(1)(a)-(c) were not applicable to the determination of prosecutorial 
requests to open an investigation pursuant to Article 15(4). As a result, 
the Pre-Trial Chamber erred in giving any consideration to the factors 
identified under Article 53(1)(a)-(c), including the interests of justice.99 
In the Appeals Chamber’s view, the Pre-Trial Chamber’s sole mandate 
was to determine ‘whether there is a reasonable factual basis for the 
 

94 Ironically, in taking the decision that it did, the Pre-Trial Chamber appeared 
motivated to preserve the institutional integrity of the Court, as evidenced by its 
assessment that it was by focusing on investigations where the prospects for success are 
‘serious and substantive […] and the Court will ultimately succeed’ (Afghanistan 
Decision para 90). See also A Whiting, ‘The ICC’s Afghanistan Decision: Bending to 
the U.S or Focusing Court on Successful Investigations?’ Just Security (12 April 2019) 
<www.justsecurity.org/63613/the-iccs-afghanistan-decision-bending-to-u-s-or-focusing-
court-on-successful-investigations/>. See eg JC Yoo, ‘In Defence of the Courts 
Legitimacy’ (2001) The Univeristy of Chicago Law Review 774, 782. The Court 
maintains legitimacy by making legally principled decisions under circumstances in 
which their principled character is sufficiently plausible to be accepted.  Only by acting 
in a manner that suggests that decisions are a product of law rather than politics can a 
court maintain its legitimacy. 

95 This impact was compounded by the recent decision of a differently constituted 
Pre-Trial Chamber in the situation in Bangladesh/Myanmar, which reverted to the 
previous practice. See ‘Public Decision Pursuant to Article 15 of the Rome Statute on 
the Authorisation of an Investigation into the Situation in the People’s Republic of 
Bangladesh/Republic of the Union of Myanmar’ (ICC-01/09) Pre-Trial Chamber III (13 
December 2011) para 127 (‘Bangladesh/Myanmar Authorisation Decision’). 

96 Afghanistan Appeal Judgement. 
97 See eg J Trahan, ‘The Significance of the ICC Appeals Chambers Ruling in the 

Afghanistan Situation’ Opinio Juris (10 March 2019) <opiniojuris.org/2020/03/10/the-
significance-of-the-icc-appeals-chamber-ruling-in-Afghanistan/>; KJ Heller, ‘The 
Appeals Chamber Got One Aspect of the Afghanistan Decision Very Wrong’ Opinio 
Juris (9 March 2020) <opiniojuris.org/2020/03/09/the-appeals-chamber-got-one-
aspect-of-the-afghanistan-decision-very-wrong/>. 

98 Afghanistan Appeal Judgement para 24. 
99 Afghanistan Appeal Judgement para 45. 
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Prosecutor to proceed with an investigation, in the sense of whether 
crimes have been committed, and whether the potential case(s) result-
ing from such investigation would appear to fall within the Court’s ju-
risdiction’.100 Not only has the decision been criticized for undermining 
the ‘careful balance of power between the OTP and PTC that states ne-
gotiated at Rome’, it is also claimed that the authorities relied upon by 
the Appeals Chamber to buttress its approach offer no such support.101 
 
 
3.  The Bemba appeal judgment 

 
The Court’s troubling track record is not limited to the challenging 

questions of jurisdiction over non-States Parties. The problem is like-
wise found in rulings on foundational components of the Court’s work. 
The majority decision in the Bemba appeal judgment—which rejected 
the deferential standard of appellate review for errors of fact102—
represents another example of incoherent decision-making and the 
Court’s seeming disregard for the value of certainty and predictability in 
the law’s application and their centrality to the law’s authority.  

This widely criticized ruling103—which involved a three/two majori-
ty104—represented a radical departure from the standard of appeal for 

 
100 Afghanistan Appeal Judgement para 46. 
101 KJ Heller, ‘The Appeals Chamber Got One Aspect of the Afghanistan Decision 

Very Wrong’ (n 97). 
102 Bemba Appeal Judgement paras 38-40. 
103 J Powderly, N Hayes, ‘The Bemba Appeal: A Fragmented Appeals Chamber 

Destablises the Law and Practice of the ICC’ (26 June 2018) <humanrightsdoctorate. 
blogspot.com/2018/06/the-bemba-appeal-fragmented-appeals.html>; DM Amann, ‘In 
Bemba and Beyond Crimes Adjudged to Commit Themselves’ EJIL Talk! (13 June 
2018) <www.ejiltalk.org/in-bemba-and-beyond-crimes-adjudged-to-commit-themselves/>; J 
Trahan, ‘Bemba Acquittal Rests on Erroneous Application of Appellate Review 
Standard’ Opinio Juris (25 June 2018) <opiniojuris.org/2018/06/25/bemba-acquittal-
rests-on-erroneous-application-of-appellate-review-standard/>; S SaCouto, ‘The Impact 
of the Appeals Chamber Decision in Bemba: Impunity for Sexual and Gender Based 
Crimes’ Intl Justice Monitor (22 June 2018) <www.ijmonitor.org/2018/ 06/the-impact-of-
the-appeals-chamber-decision-in-bemba-impunity-for-sexual-and-gender-based-crimes/>; A 
Whiting, ‘Appeals Judges Turn the ICC on its Head with Bemba Decision’ Just Security 
(14 June 2018) <www.justsecurity.org/57760/appeals-judges-turn-icc-head-bemba-
decision/>. 

104 The controversy concerning the Bemba Appeal Judgment does not end with the 
standard of review. The Appeal Judgment also represented the first time—as 
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alleged factual errors previously and consistently applied by the Appeals 
Chamber and all other international criminal courts.105  

As noted above, Article 21(2) provides that ‘the Court may apply 
principles and rules of law as interpreted in its previous decisions’. Ac-
cordingly, the Appeals Chamber is not bound to follow its previous de-
cisions. However, acknowledging the importance of ‘predictability of 
the law and the fairness of adjudication to foster public reliance on its 
decisions’, the Appeals Chamber has held that, absent convincing rea-
sons, it will not depart from its previous decisions.106 As the Bemba mi-

 
emphasized by the majority—that art 74(2), which states that conviction decisions shall 
not exceed the facts and circumstances described in the charges, was interpreted by the 
Appeals Chamber and the Appeals Chamber took a restrictive view. It held that the Pre-
Trial Chamber must confirm each underlying criminal act alleged to have been 
committed by Bemba’s soldiers, or the Prosecution must seek an amendment prior to 
the start of trial to include each specific allegation, for the accused to be accorded 
sufficient notice of the allegations. This was the holding made by the majority without 
consideration of whether any prejudice had accrued to Bemba by the specification and 
it appears to run contrary to the earlier jurisprudence of the Appeals Chamber in the 
‘Judgement on the appeal of Mr. Thomas Lubanga Dyilo against his conviction’, 
Prosecutor v Lubanga Dyilo (ICC-01/04-01/06 A5) Appeals Chamber (1 December 
2014) paras 114-137.  

What is particularly uncertain is the impact this holding will have on other cases 
ongoing at the Court. It is also unclear whether the Prosecutor will be prevented from 
seeking to rectify any pleading failures as a result of this decision. The minority 
disagreed with the restrictive approach of the majority. Notably, one of the majority, in 
his separate opinion, while concurring with the majority opinion that the conviction 
exceeded the scope of the charges in this case, left open the possibility of the Trial 
Chamber amending the indictment once the trial had commenced. Thus, some 17 years 
after the commencement of the Court’s operations, it is still not clear whether the 
Prosecutor is entitled to amend an indictment after the conclusion of the pre-trial 
proceedings or not. See Concurring Separate Opinion of Judge Eboe-Osuji (ICC-01/05-
01/08-3636. Anx 3 14-06-2018 1/117 EC A) para 96-150.  

Further controversy surrounds the Appeals Chamber’s consideration of art 28. See 
<iccforum.com/responsibility>. 

105 Dissenting Opinion of Judge SM Monageng and Judge P Hofmanski (ICC-
01/05-01/08-3636-Anx 1-Red 08=06=2018 1/269 ECA) (8 June 2018) para 3 <www.icc-
cpi.int/RelatedRecords/CR2018_02987.PDF>. 

106 Reasons for the ‘Decision on the Request for the recognition of the right of 
victims authorized to participate in the case to automatically participate in any 
interlocutory appeal from the case and, in the alternative, application to participate in 
the interlocutory appeal against the ninth decision on Mr. Gbagbo’s detention’ 
Prosecutor v Gbagbo and Ble Goude (ICC-02/11-01/15OA6) ( 31 July 2015) para 14. See 
also Dissenting Opinion of Judge SM Monageng and Judge P Hofmanski (n 105) 
(‘Minority Judgment’) para 4. In the view of the Bemba minority, ‘[…] predictability of 
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nority recognized, however, the Bemba majority provided no such rea-
sons for their decision to depart from the well-established standard of 
appellate review previously applied in all appellate cases.107  

Instead, the majority focused on the Appeals Chamber’s need for 
sufficient autonomy from the trier of fact to do justice in every case, tak-
ing note of the absence of any statutory requirement for deference to 
the Trial Chamber.108 In the majority’s opinion, this means that ‘the idea 
of a margin of deference to the factual findings of the Trial Chamber 
must be approached with extreme caution’109 and that the Appeals 
Chamber ‘may interfere with factual findings of the first instance cham-
ber whenever the failure to interfere may occasion a miscarriage of jus-
tice’ and not ‘only in the case where [the Appeals Chamber] cannot dis-
cern how the Chamber’s conclusion could have reasonably been 
reached from the evidence before it’.110  

Despite the majority’s efforts to explain their approach, it is difficult 
to discern what standard of appellate review the majority is advanc-
ing.111 In rejecting deference to the Trial Chamber, the majority has ef-
fectively abandoned the standard of assessing whether no reasonable 
trier of fact could have reached the Trial Chamber’s decision in favor of 
 
the law is essential for any court, especially for the ICC that has a complex framework 
and only a limited number of cases: parties and participants should be able to assume 
that the interpretations of the law by the Appeals Chamber will not be lightly changed’ 
(Minority Judgment para 5). 

107 The standard of review for factual errors that had been applied in every 
interlocutory and judgment appeal is as follows: ‘When a factual error is alleged, the 
Appeals Chamber will determine whether a reasonable Trial Chamber could have been 
satisfied beyond reasonable doubt as to the finding in question. The Appeals Chamber 
will not assess the evidence de novo with a view to determining whether it would have 
reached the same factual finding’ (Minority Judgment para 2). 

108 Bemba Appeal Judgment, para 10 (‘The Appeals Chamber must be careful not 
to constrain the exercise of its appellate discretion in such a way that it ties its own 
hands against the interests of justice, particularly in circumstances where the Rome 
Statute does not provide for the notion of appellate deference or requires the Appeals 
Chamber to apply that particular notion.’). 

109 Bemba Appeal Judgment para 38. 
110 Bemba Appeal Judgment para 40. Primarily, according to the majority, ‘the 

Appeals Chamber must be satisfied that factual findings that are made beyond 
reasonable doubt are clear and unassailable, both in terms of evidence and rationale’ 
(Bemba Appeal Judgment para 45). 

111 Minority Judgment para 4 (‘the modifications appear to lead to inconsistencies 
which will make it difficult for anyone to understand the standard of review that the 
majority has followed’). 
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a standard whereby the Appeals Chamber assesses whether it would 
have reached that finding itself.112 By implication, the well-established 
concept that reasonable minds may differ has been discarded, for the 
Appeals Chamber must agree with the actual factual finding made and, 
indeed, must be convinced beyond reasonable doubt of the accuracy of 
the Trial Chamber’s findings. 113  

How the Appeals Chamber is meant to make that assessment is un-
clear. What is clear is that it will not undertake a de novo review.114 The 
Appeals Chamber will instead rely upon its assessment of each relevant 
Trial Chamber finding by reference to the particular evidence the latter 
relied upon to make that finding and the underlying reasoning it pro-
vided.115  

In essence, the standard of appellate review adopted by the majority 
is both incoherent116 and indeterminate. Such an approach not only 
opens the way to judicial arbitrariness but also, by abandoning the con-
straints introduced by the well-established standard of appellate defer-
ence, sacrifices institutional values of certainty and predictability,117 val-

 
112 The Appeals Chamber denies that this is so, stating that ‘[w]hen a factual error 

is alleged the Appeals Chamber will not assess the evidence de novo with a view to 
determining whether it would have reached the same factual conclusion of the Trial 
Chamber; in this connection the Appeals Chamber deems it is necessary to clarify that it 
will determine whether a reasonable Trial Chamber properly directing itself could have 
been satisfied beyond reasonable doubt as to the finding in question based on the 
evidence before it’ (Bemba Appeals Judgment para 42). But if deference has been 
abandoned in the Appeals Chamber’s assessment, then effectively the Appeals Chamber 
is determining for itself whether the standard of proof has been satisfied on the 
evidence presented.  

113 Bemba Appeals Judgment para 42.  
114 Bemba Appeals Judgment para 42 
115 Bemba Appeals Judgment paras 43-45. 
116 The Bemba majority, in rejecting the appellate standard of deference, asserts 

that the Appeals Chamber is better able to determine the cogency of evidence than the 
trier of fact without establishing why this is so. Moreover, by failing to provide convinc-
ing reasons for its departure from precedent as required under the Appeals Chamber’s 
own jurisprudence, the majority missed an opportunity to persuasively demonstrate that 
the application of the traditional standard of review could not accommodate the appel-
late interference the majority deemed necessary.  

117 While particular countervailing factors such as principles of fairness and 
substantive justice may warrant departing from these values in other circumstances, it is 
not at all clear that such countervailing values propelled the majority approach here. 
For instance, fairness as perceived by the majority in the particular case could well have 
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ues that are critical to an institution that has yet to establish is legitima-
cy and authority.118 
 
 
4.  Conclusion  

 
There are many factors that are outside the Court’s control that impact 
on its efficiency and effectiveness in the discharge of its mandate and its 
legitimacy and credibility as an institution. However, its decision-
making is something within its control and is, in many ways, also deter-
minative of its legitimacy and authority. While Article 21(2) permits a 
Chamber to disregard the rulings of another Chamber, the intention of 
the Statute’s drafters was not unpredictability in the law.119 To the con-
trary, judicial discretion was to be fettered by leaving legislative authori-
ty solely in the hands of the Assembly of States Parties and the freedom 
of the judges limited to their good faith interpretation of the Rome sys-
tem’s legal framework in accordance with established principles of in-
terpretation.  

As the discussion above demonstrates, however, the Court has re-
peatedly failed to produce a coherent, well-reasoned body of jurispru-
dence or to demonstrate a commitment to the value of certainty and 
predictability in the law120, elements that are fundamental to the integri-

 
been administered without departure from the well-established standard of appellant 
review. 

118 In their separate opinion, Judges Van den Wyngaert and Morrison state that ‘it 
is important to recognize that the strong divergence in how we evaluate the Conviction 
Decision is not just a matter of difference of opinion, but appears to be a fundamental 
difference in the way we look at our mandates as international judges. We seem to start 
from different premises, both in terms of how the law should be interpreted and 
applied and in terms of how we conceive of our role as judges […] it is probably fair to 
say that we attach more importance to strict application of the burden and standard of 
proof. We also seem to put more emphasis on compliance with due process norms that 
are essential to protecting the rights of the accused in an adversarial trial setting’ ((n 9) 
para 4).   

119 See G Bitti, ‘Study on article 21 of the Statute’ (n 14); G Bitti, ‘Article 21 and 
the Hierarchy of Sources of Law before the ICC’ (n 14). 

120 The examples relied upon are examples where disregard of these values 
impacted upon perceptions of the Court’s legitimacy. In other cases, other 
countervailing values may need to take precedence and, in doing so, will preserve and 
promote perceptions of the Court’s legitimacy. In that respect, it is important to 
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ty and authority of a judicial system. While the Appeals Chamber could 
well play a role in enhancing the consistency, coherency and predicta-
bility of the Court’s decision-making, it has also shown itself to be part 
of the problem, as exemplified by the Bemba Appeals Judgement and 
its controversial departure from all previous Pre-Trial Chambers’ rul-
ings in its consideration of the Afghanistan appeal.121 

So, what is there to be done?  One issue that has long been identi-
fied is to improve the quality and capacity of the judges being elected by 
the Assembly of States Parties to serve at the Court. Much has already 
been written about this and proposals made to address the issue, from 
improvements in selection at the national level to the institution of 
training.122 The nomination and election of judges is the responsibility 
of the Assembly of State Parties, which has already resolved to strength-
en the role of the Advisory Committee on Nomination of Judges and 
directed the implementation of more stringent assessment criteria of ju-
dicial suitability.123  

There is no question that the institutional reputation of the Court 
could be greatly strengthened through the adoption of a rigorous, mer-
it-based nomination and election process that would, through its pro-
 
underscore that certainty and predictability in the law are not the only elements 
fundamental to the integrity and authority of a judicial system. 

121 There is also a reported reluctance on the part of some members of the Court to 
even subject their decision-making to appellate review, which means that important 
issues may not reach the Appeals Chamber until the appeal against final judgment. See 
KJ Heller, ‘Problematic Statements by the French Judge at the ICC’ Opinio Juris (3 
May 2019) <opinojuris.org/2019/05/03/problematic-statements-by-the-French-judge-
at-the-ICC/>. See also art 82 of the Statute (setting out the limited grounds of appeal as 
of right). For all issues not specified, art 82(d) requires the Pre-Trial or Trial Chamber 
to determine that ‘A decision […] involves an issue that would significant affect the fair 
and expeditious conduct of the proceedings or the outcome of the trial and for which in 
the opinion of the Pre-Trial or Trial Chamber, an immediate resolution by the Appeals 
Chamber may materially advance the proceedings.’ 

122 S Fernandez de Gurmendi, ‘Judges: Selection, Competence, Collegiality’ (2018) 112 
AJIL Unbound <www.cambridge.org/core/journals/american-journal-of-international-law/ 
article/judges-selection-competence-collegiality/ B14E18C8EDBF59DD34DD679A711D55E0>; 
Open Society Justice Initiative, Raising the Bar: Improving the Nomination and Election of 
Judges to the International Criminal Court (28 October 2019) <www.justiceinitiative.org/ 
uploads/a43771ed-8c93-424f-ac83-b0317feb23b7/raising-the-bar-20191112.pdf>; F Gaynor, 
Ch Hale, ‘Rome Statute at 20: Suggestions to States to Strengthen the ICC’ EJIL Talk! (6 
August 2018) <www.ejiltalk.org/rome-statute-at-20-suggestions-to-states-to-strengthen-the-
icc/>. 

123 ICC-ASP/18/Res.4. 
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cess, confer initial legitimacy and authority on those obtaining the role 
of a judicial officer. However, care should be exercised in identifying 
the qualities necessary to serve effectively as an international judge. In 
particular, it is not as apparent, as is routinely claimed, that what the 
Court needs is only judges with experience in criminal procedure.124 In-
deed, it has been judges from the so-called List A that have issued some 
of the most controversial decisions of the Court.125 Moreover, if one 
thinks of the greats in international criminal law, for example, Antonio 
Cassese and Theodor Meron, both came from academic back-
grounds.126  

 It is more than just the quality of candidatures that drives the suc-
cess of the judicial decision-making of the Court, however. Judges as 
social actors must share a common interest in the Court’s success as an 
institution and understand their own appointment as less an individual 
opportunity to make their mark and more a social responsibility.127 To 
 

124 Art 36(3)(b)(i): ‘Every candidate for election for the Court shall: (a) Have 
established competence in criminal law and procedure, and the necessary relevant 
experience, whether as judge, prosecutor, advocate or in other similar capacity in 
criminal proceedings[…]’. 

125 D Guilfoyle, ‘Of Babies, Bathwater, and List B Judges at the International 
Criminal Court’ EJIL Talk! (13 November 2019) <www.ejiltalk.org/of-babies-
bathwater-and-list-b-judges-at-the-international-criminal-court/>; D Jacobs, ‘Some 
Reactions to Douglas Guilfoyle’s Posts on the Troubles of the ICC’ EJIL Talk! (1 April 
2019) <www.ejiltalk.org/some-reactions-to-douglas-guilfoyles-posts-on-the-troubles-of-the-
icc/>. See S Fernandez de Gurmendi, ‘Judges; Selection, Competence, Collegiality’ (n 122). 

126 Both would clearly fall within art 36(3)(b) (ii) Have established competence in 
relevant areas of international law such as international humanitarian law and the law 
on human rights, and extensive experience in a professional legal capacity which is of 
relevance to the judicial work of the Court. This is not to suggest, however, that either 
have been immune from controversy for decisions they have participated in.  See eg M 
Milanovic, ‘Special Tribunal for Lebanon Delivers Interlocutory Decision on 
Applicable Law’ EJIL Talk! (16 February 2011) <www,ejiltalk.org/special-tribunal-for-
lebanon-delivers-interlocutory-decision-on-applicable-law>; M Milanovic, ‘The Self-
Fragmentation of the ICTY Appeals Chamber’ EJIL Talk! (23 January 2019) 
<www.ejiltalk.org./the-self-fragmentation-of-the-icty-appeals-chamber/>. 

127 See ICTY, Prosecutor v Naser Orić (IT-03-68-A) Judgment, Declaration of Judge 
Shahabudeen (3 July 2008) 65-69 para 14 (‘A decision to reverse turns upon more than 
theoretical correctness: it turns upon larger principles concerning the maintenance of 
jurisprudence, judicial security and predictability.’).  See also S Vasiliev, ‘Consistency of 
Jurisprudence, Finality of Acquittals and Ne Bis In Idem’ Centre for Intl Crim Justice (7 
February 2014) <cicj.org/2014/02/consistency-of-jurisprudence-finality-of-acquittals-
and-ne-bis-in-idem/>; ML Wells, ‘“Sociological Legitimacy” in Supreme Court 
Opinions’ (2017) 64 Washington & Lee L Rev 1015 (‘In any given case, and especially 
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strengthen institutional legitimacy, the Court’s judges must seek to de-
velop a sense of shared vision and legal culture,128 including a more reg-
imented approach to decision-making, whereby each ruling systemati-
cally addresses the law and anchors itself in more than the particular 
view of the relevant Chamber. In this respect, the judges would be well-
served by giving more concerted thought to the institutional impact of 
different lines of judicial reasoning on the law’s (and the Court’s) au-
thority and to setting a high bar to justify deviations from consistent 
past practice at all stages of the proceedings.129 A common understand-
ing by all Chambers that any deviations from the law as interpreted by 
other Chambers must be suitably addressed could contribute to a uni-
fied legal culture and establish more consistency and coherence in the 
Court’s jurisprudence. Although Article 21(2) may still set a discretion-
ary standard, the Court can constrain itself voluntarily.  

In this respect, the Appeals Chamber must take up its responsibility 
to settle the jurisprudence of the Court, including through careful con-
sideration of the merit of departures from its own jurisprudence and 
from the consistent jurisprudence of the lower Chambers. Likewise, the 
Appeals Chamber must be allowed to perform its ‘key mandate to safe-
guard judicial harmony in the case law’130 and lower Chambers must be 
prepared to submit contentious issues for appellate review.  

By taking affirmative steps to create a shared culture and set of ex-
pectations, the Court can make it easier to communicate that culture 
and those expectations to incoming judges from different legal tradi-
tions and backgrounds. By adopting a predictable approach to judicial 
decision-making, where consistency and coherence of jurisprudence are 
valued, the Court’s judges would not be constrained to engage in bad 
decision-making for the mere sake of uniformity.131 Rather, this para-
digm shift calls for recognition that ‘there is an important group of val-

 
in the most prominent ones, the Court must take care to behave in a way that inspires or 
maintains public confidence’ while speaking of the United States Supreme Court, the 
same applies to the ICC). 

128 See Morrison and Van Den Wyngaert Separate Opinion (n 9) para 4. 
129 For example, to only depart where countervailing values of fairness or justice 

necessitate that departure and to reason that departure coherently. 
130 S Vasiliev, ‘Consistency of Jurisprudence, Finality of Acquittals and Ne Bis In 

Idem’ (n 127). 
131 But they would be required to reason from past decisions and to explain the 

basis for their departure in the particular case. 
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ues – predictability of result, uniformity of treatment (treating like cases 
alike), and fear of granting unfettered discretion to individual decision 
makers […] – the legal system, especially, thinks it valuable to pre-
serve’.132 A judicial commitment to coherency, certainty and predictabil-
ity may not always guarantee perceptions of the Court’s legitimacy but 
it does make an important step in that direction.  

 
 
 

 
132 F Schauer, Thinking Like A Lawyer - A New Introduction to Legal Reasoning 

(Harvard UP 2009) 35. 


