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1. Introduction

One of the questions posed by this Zoom-in is whether novel ac-
counts of extraterritorial jurisdiction are gathering momentum in inter-
national human rights law and how the European Court of Human Rights
(ECtHR) is coping with pushes — whether from applicants, awzici curiae
or other international human rights bodies — for broader jurisdictional
understandings. In their respective contributions, Lea Raible and Ma-
riagiulia Giuffré discuss the potential for broader jurisdictional interpre-
tations that move away from more established doctrines of ‘effective
overall control over a territorial area’ or ‘physical control over the indi-
vidual’.! Both Raible and Giuffré engage with a notion of jurisdiction that
has recently gained popularity in international human rights fora and
builds essentially on the capacity of respondents States to fulfil human
rights and the zmzpact of their activities on individuals abroad.? To my
understanding, the authors have different takes on the significance of this
model. Raible is more sceptical about its conceptual soundness and warns
us against turning State’s capacity to influence individuals’ human rights
into a sufficient condition for triggering jurisdiction.” Instead, Giuffré,
who reads capacity as the expression of the State’s exercise of public
powers, argues that grounding jurisdiction on this exercise and its impact
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on individuals’ human rights would allow the Court to embrace a more
principled approach to jurisdiction.?

In this contribution, I wish to expand on Raible’s criticism toward
jurisdiction grounded on State’s ‘capacity to influence’ (whether factual
or derived from public powers) and impact. Raible — whose criticism
draws primarily on legal reasoning — asserts that concepts of capacity and
impact force us to base jurisdiction on consequentialist arguments by
which duties are owed because of the negative repercussions that their
absence would engender. According to the author, this line of thinking
‘puts the cart before the horse” and distorts the principle ‘ought implies
can’ into ‘can implies ought’.®

Through a more practical approach, I further argue that the capacity-
impact model so far developed by certain UN bodies makes the concept
of jurisdiction fundamentally meaningless. I will show that the model is
especially problematic in relation to States’ positive human rights obliga-
tions, as it conflates the crucial question of their content with the (sepa-
rate) issue of their applicability in a given context. More specifically, the
capacity-impact model is premised upon relevant facts — ‘power over’ or
‘capacity to influence’ certain situations, knowledge of specific human
rights risks, proximity, foreseeability and reasonableness — which are nor-
mally used to harness the substance of States’ due diligence obligations,
including human rights ones. Owing to their flexible and open-ended na-
ture, the precise content of these obligations always requires assessment
against the circumstances of each case and certain factual conditions. The
capacity-impact model adopts the same relevant conditions but applies
them to test whether States hold (positive) human rights obligations in
the first place. In the end, the operation establishing jurisdiction — the
assessment on whether the individual right and the correlative State ob-
ligation exists in a certain case — is substituted and preceded by the op-
eration that marks the boundaries of a State’s duty to act in a particular
situation.

* Giuffré (n 2) 68-77.
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The choice of limiting the analysis of the capacity-impact model only
to positive human rights obligations is driven by the following consider-
ation. From the standpoint of practice, UN bodies have so far applied
jurisdictional arguments based on capacity only with States’ alleged pos-
itive obligations to protect.” Arguably, this is because the potential of the
capacity-impact model is that of enlarging the scope of States’” extraterri-
torial human rights positive obligations far beyond the reach of currently
predominant jurisdictional understandings. Furthermore, in the context
of negative obligations to respect human rights, the concepts of capacity
and impact are more readily established since what is at stake in situations
possibly attesting to their violation is State’s comzmissive conduct vis-a-vis
the individual. Instead, with positive obligations to protect and prevent,
defining capacity and impact requires a more articulated analysis. Hence,
although I do not intend to take a position on the academic debate on
whether it is ultimately appropriate distinguishing between negative and
positive human rights obligations,® I will rely on this conceptual separa-
tion for the purpose of the analysis.’

In the following sections, I will first provide a brief description of the
capacity-impact model developed by UN human rights treaty bodies.
While some contributors to this Zoom-in have already discussed some
aspects of this jurisdictional model, this reappraisal is necessary as it will
identify the relevant factual conditions that, under the capacity-impact
model, trigger jurisdiction between the State and the individual. T will
then move to examine how these factual conditions are normally used to
assess the substance of due diligence obligations and whether a State has
failed to discharge its duty in a particular situation. My argument is that
a sound conceptual understanding of the nature and scope of operations

7 See the next Section.

8 This debate started with M Milanovic, The Extraterritorial Application of Human
Rights Treaties (OUP 2011) 210-215, arguing for conceptualizing jurisdiction differently
depending on the negative or positive nature of the obligation in question; contrarily S
Besson, ‘The Extraterritoriality of the European Convention on Human Rights: Why
Human Rights Depend on Jurisdiction and What Jurisdiction Amounts to’ (2012) 25
Leiden J Intl L 857, 879; Y Shany, ‘The Extraterritorial Application of International
Human Rights Law’ (2020) 409 Recueil des Cours de I’Académie de Droit International
89-80.

° On the importance of conceptualizing separating between negative and positive
obligations, R Pisillo-Mazzeschi, International Human Rights Law: Theory and Practice
(Springer 2021) 135-155.
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of due diligence obligations, including human rights ones, is crucial for
grasping the shortcomings of the capacity-impact model. Section 4 will
then illustrate the consequences that flow from applying the capacity-im-
pact notion of jurisdiction to human rights positive obligations, after
which I will provide a short conclusion.

2. The foundational elements of the capacity-impact model of jurisdiction

While the recognition by human rights courts of a concept of juris-
diction based on capacity and impact is still limited,'® the model has been
applied by UN bodies. In particular, the Human Rights Committee
(HRC) and the Committee of the Right of the Child (CRC) have already
relied upon this jurisdictional approach to sort out cases involving the
protection of the right to life. What makes these cases interesting is that
their factual situations and background are very different to one another
and that their uniqueness is often invoked by the competent UN body to
justify recourse to a broader notion of jurisdiction.!! However, at closer
scrutiny, all these cases adopt as normative conditions necessary for meet-
ing jurisdiction similar or identical factual considerations.

Starting with the CRC, this body has recently relied on the concept
of the State’s capacity to establish France’s jurisdiction toward French
foreign fighters’ children detained in camps in northern Syria. The appli-
cants complained that the decision of France to abstain from taking
measures necessary to repatriate these children amounted to a violation
of several rights, including the right to life, the right to receive protection
and assistance if deprived of a family environment, the right to health and
the right not to be subject to torture, inhuman or degrading treatment.
Thus, at the core of the submission was France’s omission and failure to
discharge its positive obligations deriving from the Convention on the

Right of the Child.

10 See Inter-American Court of Human Rights, The Environment and Human Rights,
Advisory Opinion OC-23/17 (15 November 2017).

1 Committee on the Rights of the Child, ‘Decision adopted by the Committee on the
Rights of the Child under the Optional Protocol to the Convention on the Rights of the
Child on a communications procedure in respect of Communication No 104/2019’ UN
Doc CRC/C/88/D/104/2019 (8 October 2021) (cited as ‘CRC, Decision of October
2021’) para 10.4.
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Addressing the question of jurisdiction, the Committee based its ar-
gument on the capacity of France to affect the fate of the children de-
tained and ensure their rights. Specifically, it noted that ‘as the State of
the children’s nationality, [France] has the capability and the power to
protect the rights of the children in question by taking action to repatriate
them or provide other consular responses’.!? This statement deserves
scrutiny. The Committee clearly departed from more established under-
standings of extraterritorial jurisdiction, which grounds obligations on
the effective control that States exercise over individuals or territory, not-
ing that France had no control of the camps in north-eastern Syria. In-
stead, the CRC relied on the concepts of France’s power and capacity
over children, which were inferred first and foremost from the institu-
tional power that a State holds vis-a-vis its nationals. The underlying ar-
gument is that a State with prescriptive jurisdiction over its nationals
bears the power to affect the exercise of their rights.?

However, nationality alone cannot justify the creation of human
rights obligations toward individuals. First, one could argue that if na-
tionality was indeed the normative condition for jurisdiction, this may
unduly burden States in their extraterritorial obligations or, contrarily,
foster unnecessary discriminations in certain situations.'* Second, just be-
cause a State has power 72 abstracto to influence the rights of its nationals,
this does not mean that the State bears this power effectively in the cir-
cumstances of the case.

This is why the CRC did not limit itself to invoking nationality as the
source of France’s capacity to intervene, but it contextualised this capac-
ity against the situation in question. In particular, it observed that:

‘It is uncontested that the State party was informed by the authors of the
situation of extreme vulnerability of the children, who were detained in

12 CRC, ‘Decision adopted by the Committee on the Rights of the Child under the
Optional Protocol to the Convention on the Rights of the Child on a communications
procedure, concerning communications No 79/2019 and No 109/2019° UN Doc
CRC/C/85/D/79/2019 and CRC/C/85/D/109/2019 (2 November 2020) (cited as ‘CRC,
Decision of November 2020°) para 9.7 (emphasis added).

B ibid.

4 Raible, ‘Extraterritoriality’ (n 2) 13-15; Milanovic, ‘Repatriating the Children of
Foreign Terrorist Fighters and the Extraterritorial Application of Human Rights’
EJIL:Talk! (10 November 2020) <www.gjiltalk.org/repatriating-the-children-of-foreign-
terrorist-fighters-and-the-extraterritorial-application-of-human-rights/>.
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refugee camps in a conflict zone. Detention conditions have been inter-
nationally reported as deplorable and have been brought to the attention
of the State party’s authorities through the various complaints filed by
the authors at the national level. The detention condition pose an z7z77zi-
nent risk of irreparable harm.’®

Thus, France’s positive duty to repatriate children ensued from a
combination of power 7z abstracto (ie nationality) and relevant facts
pointing to the effective capacity of the State to act upon the situations of
detained children. The Committee identified such relevant facts in
knowledge of the State of the situation of vulnerability, and the proxzmity
of the violation of children’s rights.

The Human Rights Committee made analogous considerations in the
recent A.S. and others v Italy and A.S and others v Malta cases. Like in the
CRC’s decision, these two submissions also concerned the right to life,
albeit their factual circumstances differed substantially from the decision
above. In these two cases, the complaints involved Malta and Italy’s fail-
ure to promptly intervene to rescue the lives of more than 400 persons in
distress on the board of a vessel in the Mediterranean Sea. As stressed by
Giuffré in her contribution, this was a situation of ‘contactless control’
since, during the time the alleged wrongful conducts unfolded, the appli-
cants were located in the high seas and were not under the physical con-
trol of Maltese and Italian authorities.'®

To establish jurisdiction, the HRC resorted to the concept of capac-
ity. As for Malta, it first observed that the vessel in distress was located
in the Malta’s search and rescue area, for which Maltese authorities bear
responsibility for coordinating the search and rescue operation under the
1979 International Convention on Maritime Search and Rescue (SAR)."
The HRC then argued that by formally accepting to assume coordination
of the rescue efforts, Malta had effective control over the rescue operation

> CRC, ‘Decision of November 2020’ (n 12) para 9.7 (emphasis added).

16 Human Rights Committee, ‘Views adopted by the Committee under article 5(4) of
the Optional Protocol, concerning communication No 3042/2017° UN Doc
CCPR/C/130/D/3042/2017 (27 January 2021) (cited as ‘A.S. and others v Italy’) and
‘Decision adopted by the Committee under the Optional Protocol, concerning
communication No 3043/2017” UN Doc CCPR/C/128/D/3043/2017 (13 March 2020)
(cited as ‘A.S. and others v Malta’).

7 A.S. and others v Malta (n 16) para 6.7.
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and, therefore, capacity to intervene against a loss of lives which was dz-
rect and reasonably foreseeable.'® As for Italy, the Committee noted that
although this State was not under the duty to coordinate the search and
rescue operation like Malta, ‘a special relationship of dependency had
been established between the individuals on the vessels in distress and
Ttaly’."” Specifically, the znitial contact made by the vessel in distress with
the Italian coastguard and the proxzmity of Italian authorities to the place
of the event gave Italy the power and capacity to promptly intervene.?’
Drawing on these considerations, the HRC concluded that Italy had ju-
risdiction over the persons on the vessel because these individuals ‘were
directly affected by the decision taken by the Italian authorities in a man-
ner that was reasonably foreseeable’.*!

Note that the Committee referred to the same or very similar param-
eters to the ones used by the CRC. It invoked some de jure elements pre-
sent in the case (Malta’s responsibility under the SAR Convention; Italy’s
duties to rescue under the law of the sea) and established States’ factual
capacity based on knowledge of the events, the proximity of the viola-
tions and a relationship of causality between States’ inactions and the
events.

While these were the first two cases in which the HRC found juris-
diction based on the State’s capacity to affect the exercise of individuals’
rights, it was not the first time that the Committee resorted to this con-
cept. In A.S. and others v Italy and Malta the HRC recalled General Com-
ment 36 on the right to life, in which it affirmed that a State’s jurisdiction
toward individuals in relation to the right to life includes ‘persons located
outside any territory effectively controlled by the State, whose right to
life is nonetheless 7#zpacted by its military or other activities in a dzrect
and reasonably foreseeable manner’.?

Finally, the concepts of State’s power over a situation at risk of hu-
man rights violations, knowledge and foreseeability were recently used
again by the CRC in an admissibility decision concerning the negative

18 ibid.

Y A.S. and others v Italy (n 16) para 7.8.

20 ibid para 7.5.

21 ibid para 7.8.

2 HRC, ‘General Comment no 36 (2018) on Article 6 of the International Covenant
on Civil and Political Rights, on the right to life’ (30 October 2018) UN Doc
CCPR/C/GC para 7 (emphasis added).
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impact of climate change on children’s rights. Again, there is no parallel
with the precedents so far analysed in terms of factual background of this
case and international obligations under scrutiny. The case originated in-
deed from a submission made by applicants of various nationalities
against five States (Argentina, Brazil, France, Turkey and Germany), al-
leging failure to prevent and mitigate the consequences of climate change
and, as a result, the violation of their right to life, health and culture. The
peculiarity is that State responsibility was invoked regardless any link of
nationality or physical presence in the territory of one of these States. The
applicant indeed argued that States bear jurisdiction toward all children
negatively impacted by the foreseeable consequences of their failure to
prevent and mitigate climate change.

Although the CRC eventually declared the communication inadmis-
sible,” it did accept the interpretation of jurisdiction furnished by the
applicants. First, the Committee took note of the advisory opinion issued
in 2017 by the Inter-American Court of Human Rights (IACtHR) on the
Environment and Human Rights, which pioneered the idea of jurisdic-
tion based on capacity and causality. In that context, the IACtHR had
indeed be called to assess whether individuals outside a State’s territory
who are nonetheless negatively affected by State’s failure to prevent
transboundary environmental harm come under its jurisdiction as per Ar-
ticle 1 of the American Convention. The Court answered affirmatively. It
argued that jurisdiction arises when the territorial State exercises effective
control over the activities that cause transboundary environmental harm,
and there is a causal link between the act or omission that originated in
the State’s territory and the violation of human rights of individuals lo-
cated abroad.*

Building on the same reasoning, the CRC observed in Sacchz:

‘when transboundary harm occurs, children are under the jurisdiction
of the State on whose territory the emissions originated (...) if there is a
causal link between the acts or omissions of the State in question and
the negative impact on the rights of children located outside its terri-
tory.’?

2 CRC, ‘Decision of October 2021’ (n 11) para 10.21.
2 See IACtHR, The Environment and Human Rights (n 10) para 104,
% CRC, ‘Decision of October 2021’ (n 11) para 10.7.
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Drawing again on the same factual elements as above, the Committee
argued that jurisdiction existed since the alleged harm suffered by the
victims was ‘reasonably foreseeable’ to States parties, and States had ef-
fective control over the activities causing transboundary environmental
effects.?

3. The factual conditions that mark the substance of human rights due
diligence obligations

In this section, I will show how the relevant facts invoked by UN
bodies to establish jurisdiction are typically used in international human
rights practice — and more generally, in practice across international law
— as conditions that shape the content of due diligence obligations.

To do so, we first need to take a step back to briefly reappraise the
nature of due diligence obligations and their modality of operation in in-
ternational (human rights) law.

3.1. The nature and operation of due diligence obligations in interna-
tional law

On a general level, the term due diligence is normally evoked to point
to an international standard of conduct that informs the interpretation of
a vast array of international obligations.”’” When a primary rule qualifies
as a ‘due diligence obligation’, this usually means that this obligation im-
poses on States a specific course of conduct and the fulfilment of a stand-
ard of care defined by international law.

Due diligence obligations span across international law, and there-
fore their content and scope of application vary significantly depending
on the legal regime they belong.?® However, from a dogmatic perspective,

26 ibid.

27 Generally on the application of the due diligence standard across international law
H Krieger, A Peters, L Kreuzer (eds) Due Diligence in the International Legal Order (OUP
2020) and S Cassella (ed) Le standard de due diligence et la responsabilité international
(Pedone 2018).

B ILA Study Group on Due Diligence in International Law, ‘Due Diligence in
International Law — Second Report’ (Johannesburg, 2016) 2-3 and Krieger, Peters,
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some common characteristics help define the contours of these obliga-
tions. First, due diligence obligations are obligations of conduct, ie obli-
gations that require a party to display best-effort toward achieving a given
result without guaranteeing success.?” These obligations are typically op-
posed to obligations of result, requiring a party to attain the result set by
the obligation. Hence, in cases of obligations of result, failure to achieve
the goal set by the primary rule suffices for establishing State responsibil-
ity unless such failure was due to a situation of force majeure. On the
contrary, failure to achieve the goal set by an obligation of conduct does
not automatically imply responsibility since it is necessary to prove that
such failure stems from a lack of effort toward achieving said goal.
Second, due to their nature as obligations of conduct, due diligence
obligations are generally associated with the concept of risk.”® Certain
primary rules only impose duties of best-effort nature because they in-
deed presuppose that the State may not always be in the position to attain
the goal set by the rule. For example, regarding diplomatic protection, a
State is required to abstain from entering the premises of a diplomatic
mission but not to protect the premises of the mission in an absolute
manner.’! Intrusions may still occur, and the State need not provide an
absolute guarantee from any disturbance of the peace of the mission. Sim-
ilarly, a wide range of international obligations to prevent,’? obligations

Kreuzer, ‘Due Diligence and Structural Change in the International Legal Order’ in
Krieger, Peters, Kreuzer (n 27) 351.

2 Case Concerning Application of the Convention on the Prevention and Punishment
of the Crime of Genocide (Bosnia Herzegovina v Serbia and Montenegro) (Merits) [2007]
ICJ Rep 43 para 430; Responsibility and Obligations of States Sponsoring Persons and
Entities with Respect to Activities in the Area (Request for an Advisory Opinion submitted
to the Seabed Dispute Chamber) [2011] ITLOS Rep 2011 para 110, 117.

30 On the link between due diligence obligations and risk see R Pisillo-Mazzeschi,
‘The Due Diligence Rule and the Nature of the International Responsibility of States’
(1992) 35 German YB Intl L 9, 41-50.

L United States Diplomatic and Consular Staff in Teberan (United States of America v
Iran) (Merits) [1980] ICJ Rep 3, 33.

’2 Genocide case (n 29) para 430; Case Concerning Pulp Mills on the River Uruguay
(Argentina v Uruguay) (Merits) [2010] ICJ Rep para 101.
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to protect given interests,” or obligations to ensure given goals’* are typ-
ically construed as duties of due diligence since they premise upon the
idea that the result set by the rule (ie prevention, protection or attainment
of the goal) depends on conditions outside the State’s strict control.””
Third, due diligence obligations are flexible in content. In the words
of the International Tribunals for the Law of the Sea, the content of due
diligence obligations ‘may change over time as measures considered suf-
ficiently diligent at a certain moment in time may become not diligent
enough in light, for instance, of new scientific or technological
knowledge’ >® Such flexibility reflects in the way obligations of due dili-
gence are often worded in treaties. In some cases, what is required of a
State is to adopt ‘all appropriate measures’ to pursue a given goal or
adopt measures deemed ‘necessary’, ‘effective’, or ‘reasonable’ according
to the circumstances of the case. In other cases, flexibility emerges when
States need to fulfil their duties ‘according to their capabilities’, ‘in so far
as possible’, or according to the best practical means at their disposal.’”
The flexible and open-ended substance of due diligence obligations
makes it difficult to pin down a priori and in the abstract what precisely
is expected of a State bound by one of these rules. The content of due
diligence obligations always depends on each case’s factual circumstances
and, as such, ‘calls for an assessment 7z concreto’ ’® Sometimes, the pri-
mary rule will indicate with more precision the measures required by due
diligence; therefore, the discretionary power left to the interpreter to as-
sess if the State acted reasonably in a given case will be narrower in scope.
In other circumstances, the content of the primary rule is so vague that

3 See for instance Vienna Convention for the Protection of the Ozone Layer
(adopted 22 March 1985, entered into force 22 September 1988) 1513 UNTS 293 art
2(1); Vienna Convention on Diplomatic Relations (adopted 18 April 1961, entered into
force 24 April 1964) 500 UNTS 95 art 22; United Nations Convention on the Law of the
Sea (adopted 10 December 1982, entered into force 16 November 1994) 1833 UNTS 3
art 192.

>4 Responsibility and Obligations of States (n 29) paras 110-112; Convention on the
Rights of Persons with Disabilities (adopted 13 December 2006, entered into force 3 May
2008) 2515 UNTS 3 arts 4(1), 6, 7.

>> On why these obligations classify as due diligence obligations A Ollino, Due
Diligence Obligations in International Law (CUP 2022) 111-129.

%6 Responsibility and Obligations of States (n 29) para 117.

7 On the various formula adopted in treaties to point to due diligence obligations
and on their significance Ollino (n 35) 108-111; 168-175.

*8 Genocide case (n 29) para 430.
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the interpreter bears the burden of identifying the measures expected to
comply with due diligence and explain why they are reasonable in a par-
ticular instance.’

In any event, regardless of the more or less explicit content of the
primary rule, certain factual conditions will generally determine whether
the State has duly discharged its obligation to act with due diligence in a
particular case. The first of such conditions is knowledge of the risk as-
sociated with the due diligence rule. States are indeed expected to act
with due diligence so long as they know — or should have known under
normal circumstances — of risks that the rule is supposed to address. For
example, a State is under the duty to act to prevent genocide the moment
the State learns of, or should have learned of, the existence of a serious
risk that genocide will occur.* Similarly, a State duty to act to prevent
transboundary environmental harm arises when the State knows that
there is a serious risk that transboundary damage will occur.*!

Knowledge is crucial for assessing the scope of a State’s duty to act in
a particular circumstance because it links to the concept of possibility to
act, which underpins the rationale of due diligence obligations.* Due dil-
igence means requiring the State to display best-effort toward a particular
result, not to attain a result outside the State’s possibility to guarantee.
Clearly, a State has possibility to act vis-a-vis the risks addressed by a
primary rule of due diligence as long as the State knows, or should have
known under normal circumstances, of them.

The second condition informing the extent of a State’s duty to act
with due diligence is power over the source of risk.*” When a State must
protect the premises of a diplomatic mission from intruders, its duty to
act is grounded on the presumption that the State holds power over the

% On reasonableness as the golden parameter for interpreting due diligence ILA
Study Group on Due Diligence in International Law (n 28) 7-10.

40 Genocide case (n 29) para 431.

4 TLC Draft Articles on Prevention of Transboundary Harm from Hazardous
Activities, with commentaries (2001) ILC YB I1/2, 153-154; see also Corfu Channel Case
(UK v Albania) (Merits) [1949] ICJ Rep 244 16-17, 22.

42 For a conceptual understanding on due diligence obligations and how they relate
to possibility to act Ollino (n 35) 132-137.

# Some authors do not speak of power over the source of risk but rather of ‘control’,
for instance Besson, La “Due Diligence” en Droit International (2020) 409 Recueil des
Course de I’Académie de Droit International 153; on why the concept of power is, in my
opinion, more appropriate Ollino (n 35) 132-133.
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intruders. In the case of the duty to prevent transboundary environmen-
tal damage, a State is under a duty to act since the State has power over
the activities from which transboundary damage may occur. Again, this
has to do with possibility. If the State has no power over the source of
the risk associated with the primary rule of due diligence, the State can-
not affect the situation that the rule intends to change or manage. Hence,
power over the source of risk informs the State’s capacity to affect a par-
ticular outcome. Capacity to affect influences the possibility for a State
to act.

In light of the foregoing, there are two fundamental aspects of power
over the source of risk that require attention. The first is that power over
the source of risk is a dispositional concept and not necessarily the man-
ifestation of a particular State’s action. A State can hold power over the
source of risk and have the capacity to affect it even if such capacity is
not actually exercised in a given case and remains a potential. For exam-
ple, to establish that a State had a duty to act with due diligence to pre-
vent intruders from entering the premises of a diplomatic mission in a
given case, it is unnecessary to verify whether actions were taken by the
State vis-a-vis the intruders. For a duty to act to arise, it is sufficient to
show that at the time of the harmful events, the State had the capacity to
act upon the intruders and a potential to stop their actions.

The other element to consider is that, depending on the primary rule
of due diligence, power over the source of risk is usually inferred by ter-
ritorial control or a State’s jurisdictional competence over sources of risks
or activities linked to these sources. For example, it is presumed that a
State has capacity to act upon intruders and halt disruption into a foreign
diplomatic mission because the State has control over its territory. Simi-
larly, possibility for the coastal State to act and ensure that marine living
resources in the Exclusive Economic Zone (EEZ) are conserved and
managed in a way that does not subject them to overexploitation is in-
ferred by the jurisdictional functions granted by UNCLOS to the coastal
state in its (EEZ).*

The fact that a State is presumed to have power over sources of risk
under its territorial control or jurisdictional competence does not obvi-
ously mean that the State will be able to act upon all these sources at any

4 See Reguest for an Advisory Opinion submitted by the Sub-Regional Fisheries
Commission (SRFC) (Case No 21) [2015] ITLOS Rep para 123-132, 210.
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time and place. How far this power effectively exists depends on the cir-
cumstances in which the State finds itself. If a State proves that it lacked
the capacity to act upon certain risks in a specific case and that this lack
of capacity did not ensue from its wrongful conduct, there will be no
responsibility for failure to act.*” Hence, the State’s effective power over
the source of risk and the relative capability to act require assessment in
each case. The following sub-section clarifies this aspect further by fo-
cusing on the international human rights context

3.2. Knowledge, capacity and power over the source of risks in inter-
national human rights practice

The general observations above also apply to a State’s human rights
due diligence obligations. For reasons of opportunity and space, I will
limit the analysis to the practice of the ECtHR, but the same considera-
tions apply in the practice of other regional human rights courts and UN
treaty bodies.*

The ECtHR usually identifies due diligence in a State’s positive obli-
gations to protect human rights.*” These are indeed obligations that re-
quire States to exercise best-effort toward preventing violations and en-
sure protection of human rights without requiring the State to guarantee
that every possible infringement will be averted.*® Positive obligations to
protect are generally construed to prevent violations by non-state actors,
but this may not necessarily be always the case.*

The practice of the ECtHR usually assesses the content and scope of
a State’s positive obligation to protect human rights along two lines. On

# See for instance Buckingham case in G Hackworth, Digest of International Law vol
5 (Washington: US Government Printing, 1943) 480; see also Boyd (USA v United
Mexican States) (1928) 4 RTAA 380; F.M. Smith (USA v United Mexican States) (1928) 4
RIAA 469. For a review of practice in this area R Pisillo-Mazzeschi, Due diligence e
responsabilita internazionale degli stati (Giuffré 1989) 254-288 and more generally, Ollino
(n 35) 139-142.

46 See, for a general review, B Baade, ‘Due Diligence and the Duty to Protect Human
Rights’ in Krieger, Peters, Kreuzer (n 27) 92.

47 0n the due diligence nature of this obligations see, among others, L Lavrysen,
Human Rights in a Positive State (Intersentia 2016) 155; Baade (n 46) 92.

48 Mastromatteo v Italy App no 37703/97 (ECtHR, 24 October 2012) para 68; See,
generally, also Lavrysen (n 47) 155-158.

4 See for instance Budayeva and others v Russia App no 15339/02, 21166/02,
20058/02, 11673/02, 15343/02 (ECtHR, 20 March 2008) para 147-160.
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the one hand, due diligence requires the State to put in place an adequate
institutional and operational framework to prevent and remedy human
rights violations and afford general protection to society at large.”® This
may require the adoption of laws, regulations, administrative and other
measures that will ensure an adequate legal and institutional apparatus
capable of preventing potential violations. On the other hand, acting with
due diligence to fulfil protection will also mean that the State is expected
to act upon specific risks of violations when the latter arise and the hu-
man rights of targeted individuals are at stake.”*

In this regard, understanding how far a State is under a duty to act
vis-a-vis risks of human rights violations in a given case depends on
knowledge and power over the source of risk. This is well illustrated in a
passage of a Court’s decisions concerning the scope of a duty to protect

life:

‘not every claimed risk to life can entail from the authorities a Conven-
tion requirement to take operational measures to prevent that risk from
materialising. A positive obligation will arise (...) where it has been es-
tablished that the authorities £rew or ought to have known at the time
of the existence of a real and immediate risk to the life of an identified
individual or individuals from the criminal act of a third party and #hey
failed to take measures within their scope of power, which judge reason-
ably, might have expected to avoid that risk’.>?

Accordingly, a State will be under the duty to act to prevent individ-
ualised risks of human rights violations only if State authorities knew, or
should have known under normal circumstances, about the risks of such
violations. The requirement of knowledge as a condition for triggering a
duty to act in a situation at risk of human rights violations is covered by
extensive practice of the Court and, therefore, does not need further ex-
ploration.” Suffice here to say that knowledge or constructive knowledge

0 Lopes de Sousa Fernandes v Portugal App no 56080/13 (ECtHR, 19 December
2017) para 164-167.

> See, generally, Baade (n 47) 97-103.

>2 Mastromatteo v Italy (n 48) para 68.

> Osman v United Kingdom App no 87/1997/871/1083 (ECtHR, 28 October 1998)
para 115; see generally V Stoyanova, ‘Fault, knowledge and risk within the framework of
positive obligations under the European Convention on Human Rights’ (2020) Leiden J
Intl L 601.
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is required not only for a State to be able to act to ensure the right to life,
but also in relation to a plethora of positive obligations under the Con-
vention.”

In addition, a State will be expected to act and ensure protection so
long as it has the power and capacity to act toward individualised risks of
human rights violations. If a State has no capacity to affect the situation
at risk of violations by acting upon the sources of this risk — ie third pri-
vate parties or activities that may carry a degree of risks of violations —
there will be no failure to fulfil positive obligations. For example, if State
authorities know that a targeted individual’s life is in danger because of
the threats from private parties, they have to act to prevent harm when
their action would be neither impossible nor disproportionally burden-
some. Thus, if the individual loses his life but it is proved that the state
could not prevent this loss because it had no capacity to affect the situa-
tion in question, responsibility is excluded.

To assess if a State had effective capacity to address risks of violations
in a given case, the ECtHR is usually referring to the concepts of ‘fore-
seeability’, ‘reasonable capacity to intervene’, ‘proximity’ and, to a certain
extent, causality. For example, in a case involving the death of a woman
committing suicide in fear of being evicted from her house, the Court
argued that ‘self-immolation as a protest tactic cannot be reasonably con-
sidered predictable in the context of eviction from an illegally occupied
dwelling™ and, accordingly, found no violation of the State’s positive ob-
ligation to protect life. In another case concerning environmental pollu-
tion from private industry and the correlative violation of an individual’s
private and family life, the Court observed that the duty to act to prevent
harm extends so long as State authorities are aware of environmental con-
cerns and 7z the position to evaluate the hazard and take adequate
measures to prevent it.”° The Court has also affirmed that the responsibil-
ity of a State for failing to protect is engaged if there is a ‘sufficient nexus’
between state omission and the harmful event;’” or when it was within
the capacity of the state to ‘have a significant influence on the course of

>4 Stoyanova (n 53) 606-612.

> Mikayil Mammadov v Azerbajan App no 4762/05 (ECtHR, 17 December 2009)
para 111.

%6 Fadeyeva v Russia App no 55723/00 (ECtHR, 9 June 2005) para 92.

57 ibid.
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the events’ leading to the violation;’® or when the action of the State
‘could have had a real prospect of altering the outcome or mitigating the
harm’”’

What is important to note here is that even in cases where the Court
finds that the State had no capacity to act and, therefore, no responsibility
for failing to exercise due diligence, the existence of the duty to protect
is never in question. Take the example above, in which an individual loses
his life due to the action of a private party, but it is proved the State could
not prevent this loss because it could not affect the situation in question.
Responsibility is ruled out not because the obligation to protect life was
non-applicable in the circumstances of the case but because the State’s
duty to act did not extend to the point of covering this particular loss.
Hence, in the framework of positive obligations to protect human rights,
relevant facts like knowledge, capacity, and proximity address how far a
State is expected to exercise due diligence and intervene against human
rights risks. The question, hence, relates to the boundaries of the content
of positive obligations to protect.

4. The inversion of the capacity-impact model

The preceding sections should have unveiled the relationship be-
tween the capacity-impact jurisdictional model and the foundations of
State’s human rights due diligence obligations. To operationalise human
rights due diligence obligations in practice, one needs to rely upon rele-
vant factual conditions, including a State’s knowledge of the risk of vio-
lations, power over the source of such risk and the actual capacity to act
upon this source and prevent human rights violations. These conditions
inferred by other indicative facts, such as proximity between the State
apparatus and the violation; a link of causality between the alleged omis-
sion and the human right violation; and the understanding that it was not
unreasonable to expect the State to act promptly in the circumstances of
the case. Under the capacity-impact model, UN treaty bodies use the

8 E. and others v United Kingdom App no 33218/96 (ECtHR, 26 November 2002)
para 100.

> Opuz v Turkey App no 33401/02 (ECtHR, 9 June 2009) para 136. See also
Stoyanova (n 53) 612-615.
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same relevant facts to establish jurisdiction. Hence, the capacity-impact
model inverts the operation aimed at establishing the precise scope of a
duty to act with due diligence in a particular situation with the operation
aimed at ascertaining whether a positive obligation toward an individual
is applicable in the first place. This inversion, which may not seem as
problematic at first sight, raises two sets of issues to which I will now
turn.

First, the capacity-impact model conflates the concept of State’s
‘power and authority toward an individual®® with the concept of power
over the source of risk. As we have seen, UN bodies have essentially
ground the State’s capacity to protect an individual — and, consequently,
jurisdiction — upon recognising that the State held power over the source
of human rights violations in the circumstances of the case. For instance,
in A.S. and others v Italy and Malta, the HRC affirmed that Malta had
effective control over the rescue operation and, therefore, jurisdiction
over the individuals in distress at sea. In Sacchi et al. v Argentina et al.,
the CRC established that the effective control that a State holds toward
the activities producing transboundary environmental harm engendered
State’s jurisdiction toward the individuals affected by these activities.
Hence, power — or, borrowing the HRC and the CRC, ‘effective control’
— over the source of human rights violations is the medium for assuming
State’s power over the individual.

However, jurisdiction should be about the relationship between the
State and the individual and what justifies this relationship.®’ The ‘rela-
tional nature’ between the individual and the State is indeed at the core
of jurisdiction, ‘as it corresponds to the relational nature of human rights
between a right-holder and a duty-bearer’.®> Exploring what should ac-
count for this relationship and what amounts to ‘power and authority’
toward the individual is outside the scope of this contribution.®’ But the

% HRC, ‘General Comment No 31 on The Nature of the General Legal Obligation
Imposed on State Parties to the Covenant’ (2004) UN Doc CCPR/C/21/Rev.1/add.13
para 10.

¢! Lopez Burgos v Uruguay (1981) IHRL 2796 Human Rights Committee para 12.2

¢2 Besson, ‘The Extraterritoriality of the European Convention’ (n 8) 863.

% Positions vary across scholarship: M Scheinin, ‘Just Another World? Jurisdiction
in the Roadmaps of State Responsibility and Human Rights’ in M Langford, W
Vandenhole, M Scheinin (eds) Global Justice, State Duties: The Extraterritorial Scope of
Economic, Social and Cultural Rights in International Law (CUP 2013) 212; Shany (n 8)

Q



The ‘capacity-impact’ model of jurisdiction 99

capacity-impact model raises the question of whether it is sufficient to
construe a State’s power over the individual only as the outcome of a
State’s power over a different entity — ie the source of human rights risks.
As Raible puts it in her contribution to this Zoom-in, this way of under-
standing jurisdiction fails to provide an adequate response on why we
should impose obligations on a State, if not for the fact that State’s action
would benefit the individual in question. Nevertheless, ‘[t]he existence
of a jurisdictional relationship between a duty-bearing State and a poten-
tial right-holder is one of the grounds for human rights duties to arise
besides the existence of fundamental and equal interests to protect’.*

Second, if one considers that the test for jurisdiction pertains to the
applicability of a duty to ensure human rights in a given case, then this
test should logically precede the assessment on the substance of the duty.
In other words, jurisdiction operates as a trigger for human rights obli-
gations and defines the threshold above which human rights obligations,
including positive ones, are appliable toward one or more individuals.
The test which verifies a State’s power over the source of risk, knowledge
and causality between an alleged omission and the violation regards, in-
stead, the content of a duty and follows the question of international re-
sponsibility. Hence, only once the first premise is fulfilled — jurisdiction
— one should evaluate how far the duty to act of a State extended in a
given situation and whether the State’s action was expected to prevent
specific negative outcomes.

By conflating these two separate operations, the capacity-impact
model makes jurisdiction fundamentally meaningless. Foreseeability,
power over the source of risk and knowledge are no longer the criteria
that mark the boundaries of State responsibility when the State bears 77
abstracto a positive duty to protect but it is unclear whether its failure to
intervene should be allocated to the State in question. Instead, these ele-
ments become the conditions that make the positive obligation applica-
ble in the first place. Not only does this mean that a State’s (extraterrito-
rial) due diligence obligations exist on/y and so long as they can be ful-

29-30; Besson, ‘The Extraterritoriality of the European Convention’ (n 8) 857; Raible,
Human Rights Unbound (n 5) 132.

¢4 Besson, ‘Due Diligence and Extraterritorial Human Rights Obligations — Mind the
Gap!” ESIL Reflections 9:1 (2020) <https://esil-sedi.eu/wp-content/uploads/2020/
04/ESIL-Reflection-Besson-S.-3.pdf>.
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filled. Under the capacity-impact model, there is no more prior and sep-
arate operation aimed at assessing the relationship between the State and
the individual.

5. Conclusions

In this contribution, I have provided further argument about whether
a notion of jurisdiction grounded on capacity and impact is problematic.
The critical issues raised by the model must be construed through the
prism of human rights due diligence obligations, as it is with these types
of obligations that UN treaty bodies have resorted to this novel concept
of jurisdiction. Furthermore, the most significant potential of capacity-
impact jurisdiction lies in its application to the framework of human
rights positive obligations: what the model purports to achieve is indeed
to expand the scope of the State’s extraterritorial human rights obliga-
tions far beyond currently established scenarios.

As I have attempted to demonstrate, the capacity-impact model is
problematic because it conflates the test marking the substance of human
rights due diligence obligations in a given case with the test establishing
their existence. In the end, this conflation makes the very concept of ju-
risdiction — taken as the prior assessment of the relationship between a
right-holder individual and a State duty-bearer — fundamentally mean-
ingless.

So far, the ECtHR has not recognised the capacity-impact model. The
Court has resisted to its application, despite pushes from both judges (in
their separate opinions),” parties and amziciis curiae.®® It is to be seen
whether the progressive consolidation of a concept of jurisdiction
grounded on capacity and impact within the practice of UN bodies —
which are likely to continue applying the model — at some point will in-
fluence the Court.

% Georgia v Russia App no 38263/08 (ECtHR, 21 January 2021) Partly Dissenting
Opinion Judge Pinto De Albuquerque para 26.
 Hanan v Germany App no 4871/16 (ECtHR, 16 February 2021) para 130.
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